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PREFACE 


The administrative method of public control is not new nor may 
it be said to be old. It may perhaps best be regarded as in process 
of formation, and this study was made because we have not yet 
crystallized the relationship of law and economics. 

The plan of study was formulated with the purpose of making a 
close and detailed observation of the National Labor Relations 
Board and its functions, not only for purposes of appraisal, but 
also to relate the experience of this agency to the basic problems 
that are attached to the use of a public administrative agency to 
control relationships in various segments of the economy. The 
study is divided into six parts. Part I describes the legislative 
background of the National Labor Relations Act. Part II deals 
with unfair labor practices proscribed by the Act. Part III ana- 
lyzes the problems confronting the Board in the certification of 
collective bargaining representatives. Part IV considers in detail 
the procedures of the Board. Part V is concerned with organiza- 
tion and personnel. Part VI portrays the Boards record, con- 
siders public policy, and appraises the Board and the administra- 
tive process. Appraisal of the Act, the Board, and the administra- 
tive method, however, is interwoven throughout the entire study. 

It is impossible to rank source material in terms of importance. 
Much reliance was of course placed upon Board reports, Board 
cases and decisions, and Board press releases. Numerous con- 
gressional hearings and reports were a fruitful source of informa- 
tion. Court decisions were of necessity much used. In the in- 
stances where particular information was sought from the Board, 
cooperation was forthcoming. Some books and monographs in 
the field of labor relations and administrative law were drawn 
upon. 
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Proper acknowledgments are difficult. The intellectual stimula- 
tion was provided by Prof. I. L. Sharfman’s exhaustive study of 
the Interstate Commerce Commission, as well as by Professor 
Sharfman himself. I am indebted to other members of the Eco- 
nomics Department of the University of Michigan for their sug- 
gestions, criticisms, and reading of the manuscript. Fortunately, 
for a number of months the advice of Mr. F. F. BlacWy was avail- 
able. Space permits only inadequate recognition of the gratitude 
due various members, officials, and personnel of the National La- 
bor Relations Board, and such gratitude is also due certain union 
officials for their cooperation. Especially helpful were the inter- 
views granted by members of the Congress and by persons who 
have been close to the problems of management-labor-govern- 
ment relations since at least N.R.A. days. Such conversations 
served to verify with realism separately reached conclusions, or in 
some instances provided additional clews and insight. Finally, 
the financial assistance and the cooperation provided jointly by 
the University of Michigan and the Brookings Institution made 
the study possible. 

It is hoped that this study will add to the growing volume of 
information on our problems and methods of public control. 
Only by such detailed studies is it possible to ascertain weaknesses 
of present arrangements so that future processes can better serve 
the community. 

D. O. BOWMAN 

ANN ARBOR, MICHIGAN 

June, 1942 
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Fart One 


The Legislative Policy 





Chapter I. THE DEVELOPMENT OF 
LEGISLATIVE POLICY 


A. The Common Law 

In the case of Commonwealth v. Hunt ^ of 1842, Chief Justice 
Shaw decided that working people were doing nothing wrong 
when they organized in unions for common benefit, “benefit” 
meaning a rise in their social condition or an improvement in 
their trade. The organization of such people was to be con- 
demned only when an injustice was done or oppression was 
caused by the power of combination. By this decision the con- 
spiracy doctrine as applied to labor anions was weakened, and 
the abstract legality of labor organizations was established in the 
sense that laborers could associate tliemselves in labor organiza- 
tions and not thereby be guilty of committing a wrong or acting 
criminally. But unionism and collective bargaining were not 
elevated to a status with legal protection. Commonwealth v. 
Hunt did not create any rights which employers had to respect; 
for a legal right in one person must mean an obligation or duty on 
the part of other persons not to trespass on the right, with agencies 
of law ever ready to protect and enforce.^ 

Through many decades following 1842, laborers obtained no 
tangible benefits related to the abstract right to organize and to 
bargain collectively. Against the abstract right the employers 
brought the preponderant weight of their economic strength, 
which the unions fought with die strength of their organization, 
the boycott, the picket, and the strike. Legal battles were fought 
where judges decided whether the intent, means, or ends of a 
union rendered it unlawful. Common and state law as inter- 

^ Commonwealth v. Hunt, Mass. (1842), 4 Metcalf, 111. 

-W. M. Leiserson, Right and Wrong in Labor Relations, Univ. of California 
Press, pp. 25-27. 
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4 THE LEGISLATIVE POLICY 

preted by the courts operated to hinder the workers’ attempts at 
effective organization. The interpretation of Federal statutes also 
reacted against the workers. The Sherman Act, passed to curb 
business combinations, first gained prominence in 1895 as an anti- 
labor weapon ® and in 1908 was used to break a union boycott.* 
Other cases with similar decisions led to an attempt by organized 
labor to improve its position by including in the Clayton Act of 
1914 sections designed to limit the use of the injurious injunction 
and classify its right as to existence and activities. Again adverse 
court decisions rendered Federal legislation a weapon for anti- 
union forces.® With the employer free to bring his full and power- 
ful economic strength to bear against unions, industrial warfare 
often resulted over the plain issue of whether unions should exist. 
Such warfare, with the issue of collective bargaining paramount, 
was especially prevalent in the so-called “strike periods” of 1886- 
1887, 1901-1905, 1916-1922, and 1933-1935.^ 

B. Commission Findings 

But there were also tendencies working toward the solution of 
industrial disputes, tendencies which included the Federal Gov- 
ernment as an agency to do more than send troops to quell strikers. 
The Federal Government’s Bureau of Labor was formed in 1884; 
and by 1885 the Senate Committee on Labor and Education had 
rendered a “notable report,” the basis of which was a long in- 
vestigation into the activities and welfare of labor and labor con- 
ditions in general.® In 1898 the Congress appointed the Industrial 
Commission. In a final report in 1902, after taking testimony and 
completing sufficient investigation to fill nineteen volumes, the 
Commission recommended that collective bargaining be adopted. 
The Commission, however, refused to recommend legislation to 
make collective bargaining a matter of national policy: 

^In Re Debs, 158 U. S. 564 (1895) and connected cases. 

A’Loewe v. Lawlor, 208 U. S. 274 (1908). ®38 Stat. L. 730, 738. 

^ Notably Duplex Printing Co, v. Deering, 254 U. S. 349 ( 1921); American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. S. 184 (1921); United Mine 
Workers v. Coronado Coed and Coke Co., 259 U. S. 344 (1922), 268 U. S, 295 
(1925); Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Association, 274 
U. S. 37 (1927). 

’’ N.L.R.B., Governmental Protection of Labor’s Right to Organize, Div. of Econ, 
Research, Bulletin No. 1, pp. 3-8. 

^ Twentieth Century Fund, Inc., Labor and the Government, p. 145. 
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“The Commission has had to consider the question whether anything 
can be done by legislation to promote the adoption of these methods 
[i.e., voluntary collective bargaining, arbitration, and conciliation]. 
It is obvious that a mere legal authorization of such methods has no 
significance.”” . 

The Anthracite Coal Strike Commission in its report in 1902 to 
the Congress, while refusing jurisdiction of the question of recog- 
nition of the United Mine Workers of America, officially sug- 
gested that modern industrial conditions demanded collective 
bargaining. In addition, the ninth award of the Commission held 

. . that no person shall be refused employment or in any way 
discriminated against, on account of membership or non-member- 
ship in any labor organization; and that there shall be no dis- 
crimination against, or interference with, any employee who is 
not a member of any labor organization by members of such or- 
ganization.” “ This was a clear and unequivocal statement that 
unions and collective bargaining were desirable to lessen indus- 
trial conflict. 

In 1912 tliere was appointed by Congress the United States 
Commission on Industrial Relations. In a minority report made 
in 1916, tlie Commission stated: 

“As a result, therefore, not only of fundamental considerations but of 
practical investigations the results of which are described in detail 

’’Final Report of the Industrial Commission (1902), Vol. XIX, pp. 855-856, 
Regarding collective bargaining, the Commission said in part (pp. 844-845): 

“Whatever may be thought of tlie desirability of legislation regarding the settle- 
ment of labor disputes, there is a general consensus of opinion tliat . . . systems 
of collective bargaining . . . within die various trades themselves would pro\'e 
highly advantageous, bodi to employers and working men, and to the general 
public . . . Experience both in England and oiu: own country shows that where 
these practices have become fairly well established they greatly reduce the num- 
ber of strikes and lockouts, and in many trades do away with them altogether for 
long periods of time.” 

“ The Committee wrote witii regard to collective bargaining: 

“Whatever the jurisdiction of this Commission under the submission may be, the 
suggestion of a working agreement between employer and employees embodying 
the doctrine of collective bargaining is one which die Commission believes con- 
tains many hopeful elements for the adjustment of relations in mining re- 
gions ...” 

Report to the President on the Anthracite Goal Strike of May-Octoher, 1902, hy 
the Anthracite Coal Strike Commission, pp. 62-63, 83. President Theodore Roose- 
\’elt appointed the Commission at the request of operators and miners. The Com- 
mission’s report favored trade unionism but deplored the irresponsibility of die 
United Mine Workers. 



6* THE LEGISLATIVE POLICY 

]ie] {'inafter, it would appear that every means should be used to extend 
and strengthen the organizations throughout the entire industrial field. 
... It is" suggested that the Commission recommend the following 
action: 

“1. Incorporation among the rights guaranteed by the constitution 
of the unlimited right of individuals to form associations, not for the 
sake of profit, but for the advancement of their individual and collec- 
tive interests. 

“2. Enactment of statutes specifically protecting this right and pro- 
hibiting the discharge of any person because of his membership in a 
labor organization. 

“4, That the Federal Trade Commission be specifically empowered 
and directed by Congress, in determining unfair methods of competi- 
tion to take into account and specially investigate the unfair treatment 
of labor in all respects, witli particular reference to the following 
points: 

(a) Refusal to permit employees to become members of labor or- 
ganizations. 

(b) Refusal to meet or confer with the authorized representatives 
of employees.” “ 

Here was an “ofiScial” demand that collective bargaining be 
promulgated as a matter of national policy. The real importance 
attaches, however, to the contemplated implementation of the 
policy — the use of the quasi-judicial agency to enforce statutes 
designed to permit employees to join unions and to bargain col- 
lectively. The recommendations described in this minority re- 
port were to be largely embodied in the Wagner Act of 1935, al- 
though a quasi-judicial agency was to be created especially to 
carry out the policy. 

The advent of war brought a demand that commerce not be 
hindered by industrial disputes. The President’s Mediation Com- 
mission, set up in 1917 to effect a settlement of labor difficulties in 
four industries, reported in favor of collective bargaining to meet 
modern conditions, implemented by appropriate administrative 
machinery.^" 

See U. S. Commission on Industrial Relations, Industrial Relations, Vol. I, 
pp. 17-152, for material on employer-employee relationships, 

“The causes of unrest suggest their own means of correction: 

“2. Modern large-scale industry has effectually destroyed the personal relation 
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C. The War Labor Board 

In 1917 the National Industrial Conference Board also had rec- 
ommended to the Council of National Defense that a Federal 
board to adjust labor disputes be set up. In the recommendation 
it was stated as a “fundamental American doctrine ... that no 
person shall be refused employment or in any way discriminated 
against on account of membership or non-membership in any 
labor organization . . The Council of National Defense in 
turn formed the War Labor Conference Committee, which de- 
veloped into the War Labor Conference Board. This Board, 
representing labor and management, unanimously recommended 
the formation of the War Labor Board and the adoption of a set 
of principles which included recognition of the right to organize 
and bargain collectively and to engage in legitimate trade-union 
activity.^^ The Board was created April 8, 1918."^“ 

between employer and employee — the knowledge and cooperation that came from 
personal contact. It is therefore no longer possible to conduct industry by deal- 
ing with employees as individuals. Some form of collective relationship between 
management and men is indispensable. The recognition of this principle by tlie 
Government should form an accepted part of the labor policy of the nation. 

“3. Law, in business as elsewhere, depends for its vitality upon steady enforce- 
ment. Instead of waiting for adjustment after grievances come to tlie surface 
tliere is needed the establishment of continuous administrative machineiy for the 
orderly disposition of industrial issues and tlie avoidance of an atmosphere of con- 
tention and the waste of disturbances.” 

Report of Presidenfs Mediation Commission to the President of the United 

States, pp. 20-21. 

U. S. Bureau of Labor Statistics, National War Labor Board, Bulletin No. 287, 
pp. 27-28. 

Ibid. The recommendation approved collective bargaining through trade 
unionism. But the National Industrial Conference Board used collective bargain- 
ing to refer to bargaining through trade unionism or employee-representation 
plans, and preferably the latter. The Board insisted that a truce be drawn by 
organized labor and management for the duration of the war. Neither side would 
attempt to change the status quo. The AF of L agreed. Also see National In- 
dustrial Conference Board, Inc., Collective Bargaining Through Employee Rep- 
resentation Plans, pp. 1-18. 

The principles followed by the Board were; 

1. There were to be no strikes or lockouts for the duration of the war. 

2. Workers had tlie right to organize in trade unions, and employers in associ- 

ations, Each could bargain through representatives. The enijiloyers should not 
discharge for “legitimate trade-union activities,” Workers were not, in the exercise 
of tlieir right to organize, to use coercive measures of any kind to induce persons 
to join their organizations nor to induce employers to bargain or deal therewitli. 
The status quo ante was to be maintained. . (Continued on p. 8.) 
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Organized labor -made great gains during the war period be- 
cause of the existence of the War Labor Board. Too, there was 
much similarity between the procedure used by the National 
Labor Relations Board created in 1935 and the procedure used by 
the War Labor Board. The War Labor Board was composed of 
five representatives of employers, five representatives of labor, 
two representatives of the public, and a panel of ten umpires. 
The Board’s jurisdiction extended to all fields of production neces- 
sary for the effective conduct of the war, and this meant in prac- 
tice that fewer than fifty complaints were dismissed by the Board 
on the ground that war production was not involved. For prac- 
tical purposes, all industry was included except those industries 
where other means of settling controversies were available. The 
Board’s objective was to remove the causes which would interrupt 
production; and to do so it was to serve as an adjudicating body to 
define mutual rights and duties, to mediate, conciliate, and arbi- 
trate. In practice the Board seldom acted in a conciliatory ca- 
pacity; rather, the real function of the Board was to serve as an 
industrial supreme court for the duration of the war, to which 
complainants brought their cases and requested adjudication of 
them. 

The Board’s cases originated with decisions of other boards, by 
reference from other agencies, and by complaint. Most cases 
came via the complaint. A written complaint form was used, and 
a copy was served on the defendant. After notice, a hearing was 
held, presided over by a judicial examiner. The judicial examiner 
was used because the Board could not accomplish its work with- 

3. Employers were forbidden to discriminate against workers because of mem- 
bership in unions or for legitimate trade-union activities, and in a number of cases 
where such discharges occurred the Board ordered the reinstatement of the workers 
with compensation for all that they had lost by reason of their discharge. 

4. The employer was under no obligation to recognize tlie union; but the work- 
ers had a right to organize for collective bargaining, and it was the duty of the 
companies to recognize and deal with committees after they had been duly con- 
stituted by employees. 

5. Secret elections under the supervision of an examiner were to be held to 
ascertain representative.s. 

6. As a rule, the employer was not obliged to contract with a union or with a 
representative of the employees who was not himself an employee, unless the em- 
ployer had been so acting prior to die submission of the controversy to the Board. 

Drawn from U. S. Bureau of Labor Statistics, National War Labor Board 
Bulletin No. 287. 
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out the aid of assistants, and the examiner was thus relied upon 
to go into the field and hold the hearing. The hearing itself was 
held under Board rules, which required judicial processes; the 
examiner was instructed to follow as nearly as possible the rules 
of evidence prevailing in common-law courts, with such de- 
partures as might seem necessaiy “in the cause of speedy justice.” 
The examiner was to require witnesses to confine their testimony 
to statements of facts within their personal knowledge. There 
was a transcript of the hearing, from which the examiner digested 
the evidence for presentation to the Board. The Board would 
sometimes hold hearings to clear up points not clear in the record, 
but ordinarily the Board s decision depended upon the written 
report of the expert examiner. 

The Board, after studying the case, would render its decision 
with recommendations. It had, however, no powers of enforce- 
ment, but the exigency of war rendered the lack of enforcement 
powers not too much of an obstacle. Public opinion, at war-time 
fever, was a powerful force making for compliance with the 
Board’s recommendations, But more, the “production depart- 
ments,” such as the War and Navy Departments, and the Presi- 
dent had powers which could be used to enforce the recommenda- 
tions. Three cases stand out: 

In the Western Union Telegraph Company case, the Bridge^ 
port case, and the Smith h- Wesson Company case, the defendants 
refused to comply with the decision of the Board. The President 
publicly requested the strikers (defendants) in the Bridgeport 
case to return to work. Their refusal led the President to threaten 
them with ineligibility to use the Federal Employment Service, 
and this brought capitulation. In both the Western Union and 
Smith 6- Wesson cases the President requested the companies to 
abide by the Board’s decision. The companies refused, where- 
upon, in the Western Union case the Government took over the 
company for the duration of the war, and the War Department 
commandeered the S7nith & Wesson plant. Ordinarily such 
stringent measures were not necessary; but the Board, after ren- 
dering a decision and recommendation, often used an examiner 
in the field to implement the award made. 

During the war, as weU as after, there was no common agree- 
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nieiit on tlie definition of collective bargaining or the place of the 
independent organization. The War Labor Board, as it ap- 
proached the problem, probably more than any other factor laid 
the foundation for the company unionism which was to have such 
a growth during the ’twenties and which was to cause so much dif- 
ficulty for the various labor boards in later years. With organized 
labor none too strong, the Board representatives would recognize 
the need for representation in a plant but would be in a quandary 
as to how to solve the problem. The shop-committee which was 
in existence in a great many instances provided the answer, and 
often administrators would spend many weeks building shop- 
committee plans in order that there might be representation.^" 
While the Board was opposed to individual bargaining, both or- 
ganized labor and the shop-committee were envisaged as proper 
machinery for collective bargaining; and since it did not recog- 
nize the shop-committee as a “company union,” it would often 
encourage the shop-committee in order to carry out the objective 
of maintaining the status quo ante. 

The War Labor Board functioned throughout the war period. 
Other Federal agencies, such as the Shipbuilding Labor Adjust- 
ment Board, followed the principles set forth by the War Labor 
Board. The Board went out of existence in 1919 when, after the 
war ended, it lost tlie confidence of both the employers and em- 
ployees. Designed less to protect the growth of unionism than 
to prevent any opportunistic growth of labor organizations, the 
War Labor Board did bring the recognition of collective bargain- 
ing in national life. Protection was accorded the right of the 
worker to organize and freedom of choice in the selection of 
bargaining representatives. The necessity for the Board’s or- 
ganizing shop-committees indicated the absence of any broad 
desire on the part of workers to organize; and this laid the founda- 
tion for company unionism, since tlie shop-committee plans were 
to be often too successful to dispense with after tlie stringency of 

". . . Often tlie parties in such cases were completely at a loss as to how to 
proceed in such a system and imperatively needed counsel with some one familiar 
witli the processes of installing shop-committee systems. Administrators were 
sometimes obliged to spend months building up systems of representation of work- 
ers so that diere might be proper persons with whom to deal on behalf of the 
employees.” U. S. Bureau of Labor Statistics, Op. Cit., p. 25. 
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war passed but unions remained. The procedure used by the 
Board was important because of its similarity to that used by later 
boards. 

The economic repercussions of the war brought on a large 
number of industrial disputes in 1919. Hoping to solve the prob- 
lem of “labor and capital,” President Wilson formed the National 
Industrial Conference in October, 1919, which included an em- 
ployers’ group, a labor group, and a public group. The conference 
collapsed over the definition of collective bargaining; but the 
public group, headed by Bernard Baruch, wrote the President its 
support of collective bargaining and recommended that another 
conference be held.^^ 

The second conference was composed of public representatives 
only and included such men as William Wilson, Herbert Hoover, 
Julius Rosenwald, Frank Taussig, George Wickersham, Owen D. 
Young, and Henry Seager. Among other recommendations, the 
conference listed the policy of collective bargaining.^® No gov- 
ernmental reaction in the sense of public-policy expression re- 
sulted. Apparently the weight carried by such commissions as 
those considered here is small and adds little to the creation of 
legislative policy. 

The collapse of the conference originated in, the divergent concepts of col- 
lective bargaining. To the unions, collective bargaining meant the employer deal- 
ing with trade unions; to the employers, collective bargaining included die shop- 
committee plans. 

In writing the President, the public group said: 

“In tliis connection we deem it important to emphasize . . . that the conference 
did not . . . reject the principle of the right of workers to organize and bargain 
collectively with their employers . . . The difficulty was not tlie principle involved 
but upon the method of making it effective. [Le., trade unions v. shop councils.] 

“We believe that the right of workers to organize for the purpose of collectively 
bargaining with their employers through representatives of their own choosing 
cannot be denied or assailed. As representatives of tlie public we can interpret 
this right only in tlie sense that wage-earners must be free to choose what organi- 
zation or association, if any, they will join for tliis purpose.” Neio York Times, 
Oct. 25, 1919, p. 2. 

“An analysis of the heated controversies , . . indicates that the employees , 
place the emphasis on the right of wage-earners to bargain collectively, and that 
the employers place the emphasis on the right of employers to bargain or refuse to 
bargain collectively at their discretion. . . . The real question, however, is 
whether, as a matter of policy, better relationships between employers and em- 
ployees will be promoted . . . if a system of collective bargaining is adopted.” 
Report, of Industrial Conference called by the President, 1920, pp. 30-31. Italics 
supplied. 
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D Railway Labor Legislation and the Norris-La Guardia Act 

Far more important than the recommendations of various com- 
missions was the experience in the field of railroad legislation, to 
which may be attributed considerable weight in bringing the 
passage of the National Labor Relations Act. Fundamentally, this 
importance was due to tlie public demand that there be no pre- 
ventable stoppages in the railroad industry and to the strength of 
the railroad labor unions. Thus, collective bargaining grew and 
flourished with less difficulty in the railroad field. Because of 
its importance, the railroad experience must be traced.^” 

1. The Act of 1888 

The first legislation designed to improve relations between em- 
ployers and employees on the railroads was the Act of 1888, which 
provided for an investigation commission in the event of a strike 
and an arbitration board if the parties agreed to arbitrate. In the 
following ten years there was but one investigation ( of the Pull- 
man strike) and no case of arbitration. The only important re- 
sult of the Act lay in the fact that it was the beginning of Federal 
legislation, and there was at least implicit recognition in the arbi- 
tration provisions that employees through representatives could 
be viewed as bargaining entities. 

2. The Erdman Act 

In 1898 the Erdman Act wns passed. While this Act was pri- 
marily to provide for conciliation and mediation by the Govern- 
ment, the arbitration provisions of the 1888 Act were incorporated 
and strengthened. Labor organizations only were to execute 
arbitration agreements, although there were certain exceptions 
designed to care for unorganized groups who could show convinc- 
ing responsibility to abide by any agreements to which they were 
a party. Section 10 of the Act prohibited ‘yellow dog” contracts. 
It was made a misdemeanor to “require any employee or any 
For material on the subject, see U. S. Bureau of Labor Statistics, Use of Fed- 
eral Power in Settlement of Railway Labor Disputes, Bulletin No. 303; the annual 
reports of the National Mediation Board, 1935-1940 inclusive, especially the 
1935 report; Soc. Sci. Research Council, Railway Labor Survey; Twentieth' Cen- 
tiiry Fund, Inc., Labor and the Government, Chap. Vlll. 
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person seeking employment, as a condition of such employment, 
to enter into an agreement, either written or verbal, not to become 
or remain a member of any labor corporation, association, or or- 
ganization; or [to] threaten any employee with loss of employ- 
ment or unjustly [to] discriminate against any employee because 
of his membership in such labor corporation, association, or or- 
ganization.” This section, however, could not hurdle the 1908 
Supreme Court, which held it to be unconstitutional on the 
grounds that it was an invasion of personal liberty and in violation 
of the fifth amendment. But in a dissenting opinion, Mr. Justice 
Holmes penetratingly said: 

“It can not be doubted that to prevent strikes and ... to foster its 
scheme of arbitration it might be deemed by Congress an important 
point of policy, and, I think, it impossible to say that Congress might 
not reasonably think the provision in question would help a good deal 
to carry its policy [to prevent interruption of trafiic in interstate com- 
merce] along.” 

Despite Holmes’ desire for the enactment of a statement of 
legislative policy, the first Federal statutory recognition of labor’s 
right to organize, though confined only to tlie railroad industry 
and even there to those engaged in operation of trains, was 
destroyed. This Act remained in effect, however, until 1913 and 
was attended with success, since the mediation and conciliation 
provisions were especially useful for the settlement of labor dis- 
putes. 

3. The Newlands Act 

In 1913 the Newlands Act was passed. It provided for a 
permanent Board of Mediation but otherwise largely was a re- 
write to improve the Erdman Act. The Act definitely established 
mediation as the primary machinery. for settling railway labor dis- 
putes, and the Act may be said to have been successful in that 
respect. The Act failed, however, to provide machinery capable 
of resolving the controversy over the eight-hour day; and in 1916 
Congress took direct action and enacted the Adamson Act, which 
provided in principle the eight-hour day for train operatives, 

Adair V. United States, 208 U. S. 161 (1908), Italics supplied. 
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Congress could and would, it thereby revealed, take drastic ac- 
tion to settle labor disputes should the occasion demand. 

4 . The Railroad Administration 

The outbreak of war brought in 1918 the creation of the Rail- 
road Administration, with a director general at its head. General 
Order No. 8, issued by the director general early in 1918, declared 
that “no discrimination will be made in the employment, reten- 
tion, or conditions of employment of employees because of mem- 
bership or nonmembership in labor organization.” This order 
ran counter to the decision in Adair v. United States and led to a 
pronounced growth in union membership, plus a general strength- 
ening of union organization. 

Further, the Railroad Administration signed national agree- 
ments with the Brotherhoods and with other classes of employees 
as they grew stronger as a result of General Order No. 8. Also 
very important was the organization by the Railroad Administra- 
tion of boards of adjustment for the purpose of settling disputes 
over the interpretation or application of wage schedules and 
agreements — important because the employees and employers 
had to try to settle their difficulties in committee before going to 
the adjustment boards. The policies and practices of the Ad- 
ministration conditioned the unions and railroad management to 
the idea of negotiation and recognition, and the Administration 
clearly recognized labor’s right to organize. 

While the railroads were under Government control, the right 
to bargain collectively and the prohibition of discrimination in 
employment because of union membership were demonstrated 
public policies for the railroad industry."^ Parallel policies, as in- 
dicated above, were promulgated by the War Labor Board for 
other industries while under the exigencies of war. It was the 
experience and the policies of the Railroad Administration which, 
were later to be the basis of the 1926 Railway Labor Act. 

.It may be argued that true collective bargaining was not engaged in, since 
tlie Director General established and standardized rules, working conditions, and 
wages for several classes of employees, instead of leaving these subjects to negoti- 
ation. But when conditions, rules, or wages were established, regard was had for 
the demands of organizations. The important issue here was the guarantee of 
the right to organize free of carrier interference. 
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5. The United States Railroad Labor Board 

In 1920, when the railroads were returned to private manage- 
ment, it was felt that there should be legislation designed to bring 
about the solution of labor disputes. Therefore, in the Trans- 
portation Act of 1920 provisions were incorporated which looked 
toward the adjustment of labor relationships as part of the regula- 
tory process. In essence, the legislation created the United States 
Railroad Labor Board to deal with disputes, but the Board was 
to enter the scene only after the employers and employees through 
their representatives in conference had attempted and failed to 
reach a solution. The Board was then to hear and render a de- 
cision in the case. Public opinion was relied upon to enforce the 
decision. Carriers and employees were authorized to set up ad- 
justment boards for interpretation of agreements made but were 
not required to do so. The Act did not make conferences obliga- 
tory between the representatives of the carriers and employees; 
])ut there was no prohibition of employer interference in the 
choice of representatives, nor was there prohibition of coercion 
by the carrier to force the employee to cease union activity, al- 
though such prohibitions sometimes were handed down in cases 

6. The Railway Labor Act 

By 1925 the Railroad Labor Board was useless. The carriers 
and employees jointly supported the bill which, when passed, was 
the Railway Labor Act of 1926.^ This Act was primarily to create 
machinery for mediation and voluntary arbitration, and an emer- 
gency board in the event mediation and arbitration did not settle 
the dispute. The Act fundamentally assumed that carriers and 
employees through their representatives would reach agreements, 
and the governmental machinery was a safety valve in the event 
the assumption was not always borne out in practice. The use of 
economic power was to be the last resort. The Act provided that 

-- Company-sponsored representation plans grew rapidly, and there was disagree- 
ment by management and labor on interpretation of the Act. The Pennsylvania 
Railroad insisted that the Act was to provide tlie carriers with the right to bargain 
individually, and the Supreme Court eventually sustained the carrier. The Boar( 
was not wholly successful, the Act was ambiguous, and organized labor oppose( 
the legislation, because it curtailed bargaining activity. 

44 Stat. L. 577. 
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neither side was to refuse to confer with the properly chosen 
representatives of the other and neither was to interfere in any 
way with the freedom of the other to choose its representatives. 
This was a genuine attempt to promote and encourage collective 
bargaining. 

Shortly, however, came the problem of company-union repre- 
sentatives v. national-union representatives, for there was no pro- 
hibition of the company union under the Act. In the important 
decision handed down by the Supreme Court in the case of Texas 
& New Orleans R. Co. v. Brotherhood of Railway Clerks,-' the 
court upheld a lower-court injunction, which prohibited the car- 
rier’s support of a company union and affirmed constitutionally 
the right of the men to be represented by officers of a national 
union. Here, then, was for the first time a statutory enactment 
providing for independent choice of representatives and self-or- 
ganization for purposes of collective bargaining, sanctioned by 
the Supreme Court. Thus, the forces of law stood ready and will- 
ing to protect the rights of labor. Congress had endeavored since 
the Act of 1888 to set up machinery for settlement of disputes by 
negotiation; but only with the Railway Labor Act of 1926, as up- 
held by the courts, did Congress enact into public policy protec- 
tion of the right to organize and bargain collectively in the rail- 
road industry. 

7. The Norris-La Guardia Act 

A more extensive declaration of public policy came from Con- 
gress in the Norris-La Guardia Act of 1932, an Act which was 

-■^281 U. S. 548 (1930). This is one of organized labor’s most important legal 
victories. In sustaining legislation that was to protect rights, the Court said unani- 
mously: 

“In shaping its legislation to this end [t.e., to adjust labor disputes], Congress 
was entitled to take cognizance of actual conditions and to address itself to practi- 
cable measures. The legality of collective action on the part of employees in 
order to safeguard their proper interests is not to be disputed. It has long been 
recognized that employees are entitled to organize for the purpose of securing the 
redress of grievances and to promote agreements with employers relating to rates 
of pay and conditions of work. ... Congress was not required to ignore this 
right of the employees but could safeguard it and seek to make their appropriate 
collective action an instrument of peace rather than of strife. Such collecti\’e ac- 
tion would be a mockery if representation were made futile by interferences with 
freedom of choice. Thus the prohibition by Congress of interference- with the 
selection of representatives for the purpose of negotiation and conference between 
einployers and employees, instead of being an invasion of tlie constitutional right 

of either, was based on the recognition of the rights of both.” 
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passed as a result of the strength of organized labor."' Section 2 
of the Act declared: 

“Whereas under prevailing economic conditions, developed with 
the aid of governmental authority for owners of property to organize 
in the corporate and other forms of ownership association, the in- 
dividual unorganized worker is commonly helpless to exercise actual 
liberty of conti-act and to protect his freedom of labor, and thereby 
to obtain acceptable terms and conditions of employment, wherefore, 
though he should be free to decline to associate with his fellows, it is 
necessary that he have full freedom of association, self-organization, 
and designation of representatives of his own choosing, to negotiate 
the terms and conditions of his employment, and that he shall be free 
from the interference, restraint, or coercion of employers of labor, or 
their agents, in the designation of such representatives or in self- 
organization or in other concerted activities for the purpose of collec- 
tive bargaining or other mutual aid or protection, therefore . . 
(Sections follow limiting and defining the jurisdiction and authority 
of the Federal courts.) 

This Act primarily deals with labor activities and the issuance 
of the injunction by Federal courts, but Section 3 of the Act made 
“yellow dog” contracts unenforceable in Federal courts because 
they were contrary to stated public policy. 

8. The 1984 Amendments to the Railway Labor Act 

The Railway Labor Act, plus the T. h- N.O.. decision, plus the 
expression of public policy in the Norris~La Guardia Act might 
have led noimally to an expectation that no more problems con- 
cerning organization rights would arise between railroad labor 
and the carriers. But such an expectation was not to be borne out 
by events. Coordinator of Transportation Eastman, whose office 
and appointment originated in the Emergency Transportation Act 
of June 16, 1933, found upon investigation that many carriers 
were guilty of some or all of the following practices in, let it be 
remembered, a field where organized labor had tremendous 
strength: The carriers formed employee organizations and con- 
trolled constitutions and bylaws; they supervised the choice of 
47 Stat. L. 70. This declaration of policy is important because it was quoted 
as precedent in subsequent legislative attempts leading up to and including the 
enactment of the Wagner Act. 
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representatives; they supervised and prescribed methods of elect- 
ing representatives; they contributed financial support; they paid 
representatives of employees as such; they collected dues; they 
extended special privileges to members of company unions; they 
clearly used coercion to prevent the employee from using free 
choice in the selection of the labor organization or representatives; 
they discriminated against employees for membership or non- 
membership in a labor organization — in short, the carriers were 
guilty of the whole gamut of such practices as would prevent the 
growth of organized labor and freedom in organization and col- 
lective bargaining. 

The practices outlined were thought by Coordinator Eastman 
to be prohibited by the Railway Labor Act, and he ordered the 
guilty carriers to cease and desist. Further, elections were held 
on some roads to detemiine whether a majority desii'ed the stand- 
ard railroad unions to represent them, and where this was found 
to be the case the carriers were ordered to recognize representa- 
tives for purposes of collective bargaining. This action by the 
Coordinator broke the strength of company unions on the carriers 
of the nation.”® 

The origin of the powers exercised by the Coordinator mav be 
considered because of the statement of policy contained therein. 
Such consideration also permits a picture to be drawn of public 
policy as it related to one exceptional industry, exceptional in the 
sense that the railroad industry does have extensive public char- 
acter, and there was a strong and well-developed, disciplined, and 
orderly labor movement in the industry. 

The powers of the Coordinator derived from the Emergency 
Railroad Transportation Act; and this Act, with regard to labor, 
specified in Section 7(e) that "carriers . . . shall be required to 
comply with the provisions of the Railway Labor Act and with 
[sections of the amending act to the Bankruptcy Act].” Section 
7(a) provided that labor organizations should create regional 
committees to cooperate with the caniers" coordinating commit- 
tees; Section 7(e) autliorized the Coordinator to create regional 
Boards of Adjustment where conditions warranted; Section 10(a) 

See Twentieth Century Fund, Inc., Labor and the Government, pp. 186-189- 
also Netv York Tunes, Dec. 9, 1933, p. 23 

“'48Stat. L. 211. 
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relieved carriers from the operation of the antitrust legislation; 
Section 12 provided that employees could individually or collec- 
tively refuse to render sendee; Section 13 made it the duty of the 
Coordinator to investigate and recommend to Congress how to 
improve transportation conditions, including “the stability of rail- 
road labor employment and other improvement of railroad labor 
conditions and relations." Sections 7(e) and 13 were to form the 
basis of the 1934 amendments to the Railway Labor Act, and Sec- 
tion 7(e) required compliance with the Bankruptcy Act as 
amended. Section 77, paragraphs (o), (p), and (q). The Bank- 
ruptcy Act had been amended March 3, 1933, and the jpertinent 
sections required, respectively: ^ 

(o) No judge or trustee under the Act should change wages or 
working conditions, except in the manner prescribed in the Railway 
Labor Act or by the Illinois agreement of January 21, 1932. 

(p) No judge or trustee should deny or in any way question the 
right of employees to join the labor organization of their choice. It 
was made unlawful for a judge or trustee to interfere in any way with 
the organization of employees, to use carrier funds to maintain “so- 
called company unions, or to influence or coerce employees in an effort 
to induce them to join or remain members of such company unions.” 

(q) No judge, trustee, or receiver should require any person to sign 
a “yellow dog” contract; and if such a contract were in force when 
the property came under the jurisdiction of the judge, trustee, or re- 
ceiver, the employees were to be notified that the conti'act had been 
discarded and was no longer binding in any way. 

Thus, the Bankruptcy Act amendment statutorily protected 
labors rights under the Railway Labor Act in a narrow way, and 
the Emergency Act broadened the protection to include all car- 
riers. But because the Emergency Act was temporary and the 
Coordinator’s enforcement powers under the act were uncertain, 
and because of a desire to destroy the last vestiges of unlawful 
carrier activities, the Coordinator by virtue of Section 13 of the 
Emergency Act recommended to Congress that the 1926 Railway 
Labor Act be rewritten. This was done and enacted as the 1934 
amendments, and the present public policy as it related to the 

-s 47 Stat. L. 1467. 
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railroad industry may be reviewed by giving consideration to the 
Railway Labor Act as amended in 1934: 

1. The purposes are to avoid any interruption to commerce or 
carriers engaged therein; to forbid any limitation upon freedom of 
association among employees or any denial of the right of employees 
to join a labor organization; to provide for complete independence of 
carriers and employees in the matter of self-organization; to provide 
for prompt and orderly settlement of all disputes, primary and sec- 
ondary, concerning rates of pay, rules, or working conditions. 

2. In principle, employees and carriers are to exert every effort to 
make agreements by conference and conciliation. The duty is imposed 
on the parties to make and maintain written conti'acts which are to be 
filed with the National Mediation Board, as are any changes in the 
contracts.^® 

3. The collective bargaining agreements are to cover the whole of a 
craft or class of employees provided the agreement is made by a labor 
organization having at least a majority of employees, who specifically 
have the right to bargain collectively through representatives of their 
own choosing. The act imposes upon the employer the duty to refrain 
from ti’espassing on the right of organization. Interference, influence, 
or coercion exerted by either party in the choice of representatives is 
prohibited. The agreement may be made by the employee representa- 
tive whether the representative be a person, labor union, organization, 
or corporation, who need not be in the employ of the carrier. 

4. The carrier, its officers or agents, are prohibited from denying 
or in any way questioning the right of its employees to join, organize, 
or assist in organizing a labor organization of tiieir choice; and it is 

Public No. 442, 73rd Congress, 2d Session, The act was amended in 1935 
to include common carriers by air. Identical in principle, the 1935 amendment 
provides appropriate machinery for adjustment of disputes in the air-transport 
industry. 49 Stat. L. 1189. 

Tlie constitutionality of the 1934 amendments was unanimously established by 
tlie Supreme Court in The Virginian Railway Co. v. System Federation No. 40, 
Railway Employees Department of the American Federation of Labor, 300 U. S. 
515 (1937). 

The law will not force a party to sign a contract against his own will, hence 
tlie Act does not in words specify that the parties must meet, make, and sign 
contracts. But the Act does assume that contracts will be made and signed. See 
First Annual Report, National Mediation Board, p. 28. 

It is not clear just why tire contracts must be filed with the Board, unless such 
action is regarded as a lever to aid in the culmination of such contracts. No 
analysis nor use has been made of 'the filed contracts, but in 1940 and 1941 the 
Board requested sufficient funds from Congress to enable ffie classification and 
analysis Or the 4,000 filed contracts. . This was thought desirable because mediators 
could better perform their functions through more knowledge and also because 
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unlawful for the carrier to interfere in any way with the organization 
of its employees. 

5. “Yellow dog” contracts are made illegal. 

6. Carriers are prohibited from using funds to maintain any em- 
ployee organization, or paying representatives, or deducting from 
wages, or helping to collect any dues, fees, assessments, or contribu- 
tions payable to labor organizations. 

7. Violations of the right to organize, or interference, influence, or 
coercion by one party with the choice of representatives of the other is 
made a misdemeanor punishable by fine or imprisonment or both. This 
provision was absent in the 1926 Act, although the T. b- N.O. decision 
demonstrated that equity proceedings might be used for enforcement. 

8. The National Mediation Board was created and functions as the 
governmental agency in the event of dispute between labor organiza- 
tions as to representation. Upon the request of either labor group to a 
dispute, the Board investigates and certifies to both the parties and the 
carrier the proper representative for bargaining purposes. It is then 
incumbent upon the carrier to treat with the representative of the craft 
or class of employees, and only the employees have the privilege of 
calling upon the Board to certify the proper representative. The 
Board, to perform this function, may use secret ballot or any other 
“appropriate method ... as shall insure the choice of representatives 
by the employees without interference, influence, or coercion exercised 
by the carrier.” If the election method is used, the Board decides who 
may participate and what the rules shall be. The Board may have 
access to carrier records and books for vote purposes. 

9. The National Mediation Board acts as a mediation agency be- 
tween carriers and organizations when agreements are being changed 
or drawn anew. 

10. The National Railway Adjustment Board of fliirty-six members 
was created, composed of an equal number of representatives from the 
carriers and the labor organizations. The Board’s function is to settle 
disputes growing out of the interpretation of existing agreements. 

11. The legislation provides that where primary disputes are not 
settled by mediation, voluntary arbitration with a binding award may 
be used. 

12. If mediation and arbitration fail to resolve primary disputes and 
an interruption to commerce is threatened, the National Mediation 
Board must notify the President, who appoints an emergency board to 
investigate and report within thhty days. For thirty days after the 

information could be had regarding die terms of standard and local agreements. 
See H. Hearings, F.S.A. Appropriation Bill for 1942, 77th Congress, 1st Session, 
Part I, pp. 412-413. 
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report, the parties may not change the conditions out of which grew 
the dispute. 

It is clear that the culmination of the railroad legislation and 
experience was an unequivocal protection of labor s right to or- 
ganize and bargain collectively. More than half a century of de- 
bate, trial and error, and congressional deliberation is bound up 
in the statements of purpose, the public policy set forth, and the 
machinery created to effectuate the purposes and policy. There 
is still opposition to the present machinery and legislative policy,'’ 
and the situation in the railroad industry is not the definitive an- 
swer to employer-employee problems. But the experience in the 
railroad field does indicate the development in one area, and it is 
demonstrable that the National Mediation Board and the National 
Railway Adjustment Board, with a difficult task to perform de- 
spite the discipline of the railroad labor unions, function with a 
high degree of success.”" 

For the development and passage of the National Labor Rela- 
tions Act the railroad experience was of prime importance, and 
the two legislative provisions may be compared in many respects. 
It is, however, wrong to reason that the National Labor Relations 
Act is the proper implement for collective bargaining on the basis 
of its similarity to the railroad legislation, for the two enactments 
deal with noncomparable situations; and just how far the experi- 
ence on the railroads may be transferred to the general field of 
industry is indeed questionable.”” The railroad experience did 
act as a guide in the foimation of the National Labor Relations 
Act. 

The carriers opposed die 1934 amendments on the grounds diat the existence 
of the Adjustment Boai’d meant compulsory adjustment. Organized labor an- 
swered that the primary agreements were still the result of negotiation and that 
die Adjustment Board was only adjudication machinery for the agreements. 

But die reputation of die National Mediation Board would fade completely 
if carriers began interfering with, restraining, or coercing employees in order to 
fight unions. Since die Act is enforceable only through the courts, an intolerable 
strike situation might develop from any employer attempt to discriminate for 
union activity. The Board does not protect employees from employer interfercnc-e. 

Senator Wagner testified on die proposed Wagner Act: “The intent here is 
to bring about in industry generally the same conditions which Congress decreed 
for the railways and businesses unSer trusteeship by the 1933 amendments to the 
Bankruptcy Act, the act creating the office of the Federal Coordinator of Transpor- 
tation, and the 1934 amendments to the Railway Labor Act.” S. Hearings on S. 
1958, 74th Congress, 1st Session, Part I, p. 40. 
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E. The National Industrial Recovery Act 

The negative statement of public policy in the Norris-La 
Giiardia Act was until 1933 tlie clearest legislative pronouncement 
which applied to labor generally. In part it was a genuine ex- 
pression of liberal forces, in part a result of AF of L support of it, 
and in part a congressional attempt to bring economic recovery. 
Despite this prop to organized labor, union enrollments were 
shrinking early in 1933, and individual bargaining was the fore- 
most type of employer-employee negotiation. Even company 
unions, which theretofore had been fairly active, especially 
through the ’twenties, became somewhat inactive as the depres- 
sion deepened. The Bankruptcy Act, amended in March, 1933, 
had been a slight aid for the forces of organized labor; and the 
Emergency Railroad Transportation Act had greatly increased 
the scope of applicability of the principles in the Bankruptcy Act 
amendments. The Emergency Railroad Act was approved the 
same day as was the National Industrial Recovery Act, and it was 
from the latter legislation that the National Labor Relations Act 
stemmed. 

The National Industrial Recovery Act, approved June 16, 
1933,'''"’ was an attempt by the administration to meet economic 
depression through removal of proscriptions set up by antitrust 
legislation and thus permit business to organize and to control 
prices. Organized labor, however, was noncooperative with re- 
gard to the contemplated National Industrial Recovery Act unless 
it, too, was to be permitted the same collectivistic character that 
business was adopting. The leaders in the administration, anx- 
ious to get cooperation by all important parties, recognized that 
the AF of L would have to receive some concessions in return for 
its cooperation. What did the AF of L desire? 

1. The AF of L Objective 

The leadership of the AF of L — ^not the rank and file, for it had 
no real knowledge of issues and events — ^had before it the Norris- 

•'■^For much backgroiincl material on the National Labor Board and the first 
National Labor Relations Board, the writer is indebted to Lorwin & Wubnig, 
Lflhor Roflfcis'i The Brookings Institution. 

Public No. 07, 73rd Congress, 1st Session. : , 
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La Guardia Act and the accomplishments in the railroad field. 
Its major objective was to remove the “yellow dog” contract and 
to obtain protection so that it would not have legal obstructions 
in fighting the company unions. It is not even clear that the AF 
of L desired employee-representation plans abolished; and there 
was little or no discussion during the hearings on the important 
issues in labor relations such as recognition, majority rule, the 
bargaining unit, collective bargaining, and the closed-shop. 
Rather, the chief objective sought was the removal of barriers; no 
active and positive aid was desired of the Government. The com- 
pany union was one of the real obstacles; and, therefore, it was 
necessary that in the proposed legislation there be such a state- 
ment as would constitute public affirmation of the right of the 
employee to be free of employer domination. 

The original bill embodying the provisions which finally be- 
came the N.I.R.A., in Section 7(a), the labor provision, provided 

( 1) “That employees shall have the right to organize and bargain 
collectively through representatives of their own choosing” and 

( 2 ) “that no employee and no one seeking employment shall be 
required as a condition of employment to join any organization or 
to refrain from joining a labor organization of his own choosing.” 
During hearings on the bill, William Green of the AF of L re- 
quested that the first provision be amended so as to read: “and 
shall be free from the interference, restraint, or coercion of em- 
ployers of labor, or their agents, in the designation of such repre- 
sentatives or in self-organization or in other concerted activities 
for the purpose of collective bargaining or other mutual aid or 
protection.” This amendment was adopted. 

With respect to the second provision above, Mr. Green re- 
quested that instead of reading “any organization,” it should read 
“company union.” This was desired “in order to make clear and 
definite the real meaning and purpose of this part of the act.” 
The amendment would then have read “to join any companv 
union or to refrain from joining, organizing, or assisting a labor 

H.R. 5664, 73rd Congress, 1st Session. 

Hearings Before the Committee on Ways and Means, 73rd Congress, 
1st Session, pp. 117 ff. 

Such an amendment would forestall any possible interpretation that the Act 
outlawed the closed-shop if it specified “company union” as being that which the 
worker did not have to join. Ibid. ^ ^ 
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organization of liis own choosing.” It would prevent an employer 
from compelling his employees to join an organization he favored, 
or perhaps controlled, or to refrain from joining an organization 
the employer disliked. Then, Mr. Green said, ‘If the industrial 
recovery act is amended, as herein suggested, labor will extend 
to this proposed legislation its full, complete, and hearty endorse- 
ment.” 

Senator Wagner was one of the leaders of the proposed legisla- 
tion and was especially interested in the labor angle. Mr. James 
Emery, of the National Association of Manufacturers, proposed 
that the right of the individual to bargain be protected, as well 
as the right of the individual not to join a labor organization. Mr. 
Harriman, of the United States Chamber of Commerce, thought 
Section 7 should Ire amended to insure open-shop principles.®” 

The Senate Committee inserted a proviso in the bill, in answer 
to a demand from employers, to the effect that the Act would not 
compel a change in existing satisfactory relationships between 
employers and employees. This proviso would protect employee- 
representation plans. It would also broaden the protection for 
the individual beyond that afforded by the House when it added 
after the phrase “to join any company union,” the words “or to 
refrain from joining, organizing, or assisting a labor organization 
of his own choosing.” In conference committee, however, the 
proviso was dropped, and Section 7(a) of the N.I.R.A. was passed 
as it was agreed upon in conference There was some small 
debate in the House to include “existing satisfactory relation- 
ships” and much debate in the Senate on the same issue. 

The labor provisions of the N.I.R.A. were not the result of a 

Before tlie Committee, Senator Wagner said: “All we are saying is drat if 
laborers so choose tlrey may bargain collectively. That is a right tire court has 
said they have and they have upheld contracts for collective bargaining, and the 
only thing we say is if they care to assert it, they have the right to collective bar- 
gaining and if they do not they can deal otherwise with their employers.” 

John L. Lewis testified; “There is nothing in section 7 that will destroy die 
company union as it now exists in any plant. If the employees of that plant want 
to remain members of a company union, all there is in that is diat the Bethlehem 
Steel Company cannot, as a condition of employment, ‘force those employees to 
join a company union, or discharge them, or penalize them if they refuse to do so.” 
Hearings Before the Committee on Finance, U.S. Senate, tSrd Congress, 1st 
Session, on S. 1712 and H.R. 575.5, : 

'“^S. Report No, 114, on H.R. 57.55, 73rd Congress, 1st Session, pp. 2-3, 

S. Doc. No. 76, on H.R, 5755, 73rd Congress, 1st Session. 
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broad demand that the individual be protected from the indus- 
trialist who did not approve of trade unionism but were directly 
related to AF of L political power. Other strands of influence 
may be indicated. 

The role of Senator 'Wagner was outstanding, since he was in 
charge of labor legislation for the administration. But others 
played a part. In early 1933, the administration was beset with 
a plethora of recovery proposals, and out of the assortment Don- 
ald Richberg and Hugh Johnson drafted a short bill incorporating 
certain threads running tlirough many of the proposals. Mr. 
Richberg drafted the labor provisions. In 1923, Mr. Richberg 
had drafted the essence of the Railway Labor Act of 1926, and 
he had briefed and argued the T. & N.O. case in the Supreme 
Court for the railroad unions. 

At a presidential conference, Mr. Richberg thought divergent 
proposals might be brought together in a single bill; and to ac- 
complish this the President appointed a subcommittee composed 
of Perkins, Tugwell, Dickinson, Douglas, Wagner, Johnson, and 
Richberg. The three last-named really worked out the details of 
the N.LR.A. All had had considerable years of experience, legal 
and otherwise, and should have been well aware of forces, de- 
signs, and objectives of different groups."*^ Moreover, Mr. Frey, 
of the AF of L, and Mr. McGrady, one of the leading conciliators 
in the Department of Labor, reviewed the proposed legislation. 
The part played by Mr. Green in the congressional hearings has 
already been indicated. To render credit, or responsibility, to 
one person is impossible, for all the men mentioned shared joint 
responsibility, especially Richberg, Johnson, Wagner, Frey, and 
McGrady. The AF of L’s voice was at all times of first impor- 
tance, since it was speaking for organized labor. There has been 
considerable rumor to the effect that 7(a) was a “deal” between 
business and labor — i.e.. Labor w^ould aid Business by approving 
the relaxation of antitrust legislation in return for Business giving 
to Labor a clear path for organization. There is no evidence to 
support such rumor. Rather, it was a matter of a group of re- 
sponsible persons endeavoring to obtain cooperative action, 

Donald Richberg has written tliat tlie legislation was not hasty nor ill-con- 
sidered and tliat neither organized labor nor organized employers had any respon- 
sibility in drafting the legislation, that indeed both organized groups were critical. 
.Sec Mr. Richberg’s book. The Rainbow, Doubleday, Doran and Co., Inc., pp. 45 ff. 
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which, they knew, would require a consideration of the rights of 
all parties. While the difference between cooperation and “deal- 
ing” is here a matter of emphasis, it is worth while to point out the 
distinction. If any group visualized a quid pro quo arrangement, 
it was the members of Congress, and they had no crystallized 
notions as to collective bargaining. 

2. Section 7 (a) 

The Recovery Act’s stated purpose in regard to labor was 

. . to reduce and relieve unemployment, to improve standards 
of labor . . Section 7(a) included the labor provisions:^® 

. . ( 1 ) That employees shall have the right to organize and bar- 
gain collectively through representatives of their own choosing, and 
shall be free from the interference, restraint, or coercion of employers 
of labor, or their agents, in the designation of such representatives or 
in self-organization or in other concerted activities for the purpose of 
collective bargaining or other mutual aid and protection; (2) that no 
employee and no one seeking employment shall be required as a con- 
dition of employment to join any company union or to refrain from 
joining, organizing, or assisting a labor organization of his own choos- 
ing; and ( 3 ) that employers shall comply with the maximum hours of 
labor, minimum rates of pay, and other conditions of employment.” 

Part (b) of the Section provided for presidential encourage- 
ment of mutual agreements between employers and employees 
in a trade or industry, the agreements to concern standards and 
conditions of labor and, when approved by the President, to have 
the same effect as approved codes. Part (c) enabled the Presi- 
dent, where agreements under (b) were absent, to investigate 
and establish as a result thereof such standards and conditions of 
labor as a code as would effectuate the stated policy. Differen- 
tials were permissible.'^'^ 

This N.I.R.A., which organized labor regarded as another 
“Magna Charta,” really did not prevent company domination of 

■'MS Stat. L. 195. 

Said the President when the aet was passed: “This law is also a challenge to 
labor. Workers, too, are liere given a new charter of rights long sought and 
hitherto denied. . . . This is not a law to foment discord and it will not be 
executed as such. . . .” Public Papers and Addresses of Franklin D, Roosevelt, 
Random House, Vol. II, p. 253. 
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unions; it did not outlaw the company union; it imposed no duty 
on employers to meet with representatives; it did not encourage 
organization; it did not protect the unions and employees; there 
were no separate enforcement provisions for violations even re- 
motely comparable to the Railway Labor Act; there was no pro- 
scription against the use of company funds for maintenance of a 
labor organization. Employers had reason to regard 7(a) as say- 
ing no more than that men could join organizations of their own 
choice; the AF of L could, especially in light of its contribution, 
regard 7(a) as the right to self-organization and collective bar- 
gaining in terms of usual AF of L practices — ^in short, the section 
had something of the character of being "all things to all men,” 
with the weakness of not affording effective protection. And, 
despite the defense of Mr. Richberg that the legislation was not 
hasty, Section 7(a) was enacted without a consideration of tlie 
important issues, the resolution of which would at least be in part 
dependent upon interpretation. Still the enactment of 7(a) was 
a significant action by Congress, for it was the first legislative 
enactment applying to industry generally which stated positively 
that collective bargaining and unionism had a place in industry 
and hence was a step beyond the negative approach of the Norris- 
La Guardia Act. But that Congress hesitated to accept and adopt 
protective measures for trade unionism with complete confidence 
is shown by the fact that the Emergency Railroad Transportation 
Act, which carried far more complete protection for railroad labor 
tlian 7(a) of the N.I.R.A. carried for labor generally, was adopted 
by Congress on the same day as it approved the N.I.R.A. Yet 
one Act was comparatively precise and direct, the other was to 
be noted for its ambiguity. 

3. The Creation and Development of the 

'National Labor Board 

The N.I.R.A. was meant to bring about the reemployment of 
persons and economic recovery. To organized labor, the act was 
encouragement for collective bargaining, and the AF of L began 
immediately to organize more workers into the unions. It w’-as 
fairly easy to convince the workers, too, that the President desired 
all workers organized into unions. But the justification for the 
organizing campaigns hinged upon only the AF of L interpreta- 
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tion of 7(a); to the employers the section approved individual 
bargaining or employee-representation plans, and this meant 
strong opposition for the AF of L.^'^ The result was not only that 
the AF of L greatly expanded its organization work but that the 
employee-representation plans mushroomed too, with an in- 
creased opposition to organized labor. Strikes, riots, and blood- 
shed began to occur, but the issue was joined when the automo- 
bile-industry code was being drawn. 

The employers insisted that there be a merit provision in the 
code; this was opposed by organized labor as a discrimination 
device. The code administrator had already interpreted 7(a) 
publicly as not being a promotional weapon for trade unions and 
held that, while codes to be approved must contain satisfactory 
provisions regarding hours, rates of pay, and working conditions, 
the Section did not require collective bargaining whde the codes 
were being formulated. The administrator yielded to the insist- 
ence of the automobile industry and permitted the “individual 
merit” clause to become a part of the code. This permitted the use 
of a device behind which the employer could bring pressure 
against union-inclined employees. There was an immediate 
scramble by other industries to include the clause in their codes, 
and there quickly appeared the problems of union recognition, 
trade union v. employee-representation plan, open- v. closed-shop, 
and the right of the employer to hire and discharge. The situation 
was so bad by July, 1933, that the President was advised by the 

45 “The N.R.A. was adopted June 16, 1933, and subsidiaries of the United States 
Steel Co. began influencing die installation of company-union plans on June 10, 
and the Republic Steel Co. was holding elections for representation on June 16. 
The Weirton election was on die 22nd of June. On June 27, Iron Age, die organ 
of the Steel Industry, declared plans were in efifect in the above companies men- 
tioned, including Jones & Laughlin Co., etc. . . . 

“On August 17 the Chevrolet, Fisher Bodies, and otiier subsidiaries of General 
Motors announced that union plans were being announced in dieir plants. 

“In October, at the time union labor had organized over 100 locals, the Chrysler 
Co. announced that union plans were being announced in their plants. 

“In the cases coming before our Board all but two of the company unions were 
inaugiuated after die introduction of the N.R.A.; all but one was inaugurated after 
the beginning of a labor-union organization. Two were set up during strikes, and 
one was set up as the result of free balloting between die company imion and die 
outside union. In a few cases balloting was permitted for or against company 
unions.” 

Edwin Smith of die National Labor Relations Board (first) testifying before 
the Senate Committee on Education and Labor, S. Hearings on S. 1958 
(Wagner Act), 74th Congress, 1st Session, Part II, pp. 165-166. 
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Labor and Industry Advisory Boards to create a tribunal to adjust 
the differences. Tliis the President did on August 5, 1933, and 
thus began the National Labor Board. 

Created informally, without even the benefit of an executive 
order, the National Labor Board was composed of three members 
representing employers, three members representing employees, 
and a chairman representing the public. President Roosevelt 
issued the following statement: 

“Of importance to tlie Recovery Program is the appeal to manage- 
ment and labor for industilal peace. . . . With compelling logic, it 
calls upon every individual in both groups to avoid strikes, lockouts or 
any aggressive action during the recovery program . . . 

“This joint appeal proposes the creation of a distinguished tribunal 
to pass promptly on any case of hardship or dispute that may arise 
from interpretation or application of the President’s Reemployment 
Agreement . . 

The President announced the Board to be composed of Senator 
Wagner as chaiiman, William Green, Leo Wolman, J. L. Lewis, 
Walter Teagle, Gerard Swope, and Louis Kirstein. William 
Leiserson was made executive secretary. The function of the 
Board was to consider, adjust, and settle differences, not to en- 
force the protection of organized labor s rights except as that 
might be incidental.'‘^ 

Almost at once the new Board was confronted with a major 
strike in the hosiery industry, which it succeeded in settling and 
thereby gave itself an auspicious start in the solution of industrial 
disputes. The settlement embodied the “Reading” formula, the 
parts of which were to reappear later in many other controversies 

Public Papers and Addresses of Franklin D, Roosevelt, Random House, Vol. 
n, p. 318. 

“Soon after the enactment of the [N.I.R.A.], it became apparent that some 
agency would have to be set up to handle the labor disputes which were con- 
stantly arising under the various codes and under the President’s Reemployment 
Agreement. 

“In order to meet that need, I appointed the first National Labor Board. . , . 
The function of the Board was to consider, adjust and settle differences and con- 
troA'ersies that might arise through differing interpretations of tlie labor provisions 
of die^codes, or the President’s Reemployment Agreement.” 
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and a formula the Board was to follow in interpreting Section 
7(a). The formula provided: The strike was to be called off; the 
workers were to be reinstated without prejudice or discrimina- 
tion; election by secret ballot was to be held to select representa- 
tives for collective bargaining on labor standards and conditions; 
employers and employees agreed that all disputes arising out of 
bargaining agreements were to be submitted to the National La- 
bor Board for final decision. 

This early success led the Board to establish twenty regional 
boards to handle local disputes and assume, thereby, jurisdiction 
formerly held by N.R.A. compliance boards, as well as to handle 
and expedite major disputes and establish policy. The legal 
establishment of the regional offices came, however, only after the 
President, under force of circumstances, attempted to give the 
Board more stature in the eyes of the public. The necessity for 
doing this arose out of the strong opposition against the Board by 
the Weirton Steel Company and the Budd Manufacturing Com- 
pany. Both had company unions and refused elections, refused 
to recognize the AF of L affiliates, and successfully defied the 
Board. The Board was in an embarrassing position; and other 
employers were quick to follow the lead of these two companies 
in questioning the authority of the Board, which, indeed, was 
based entirely upon the Board’s own action and the wish of its 
members. For, from the date of appointment the Board had been 
mediating all types of strike situations, whether arising out of the 
President’s Reemployment Agreement or out of the codes, and 
within a short time was handing down decisions quasi-judicial in 
character, holding elections, certifying representatives, specifying 
the appropriate union, and attempting to remedy discrimination. 
The President on December 16, 1933, issued Executive Order No. 
6511 continuing the National Labor Board and providing: 

1. The Board was to continue to adjust industrial disputes and to com- 
pose all industrial disputes threatening the peace of the country. 
'All action heretofore taken by this Board in the discharge of its 
functions is hereby approved and ratified.” 

2. Its powers and functions were stated to be: 

(a) To settle by mediation, conciliation, or arbitration all contro- 
versies between employers and employees which tended to im- 
pede the purposes of the N.I.R.A, 
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(b) To establish local or regional boards upon which employers 
and employees were to be equally represented, with power and 
jurisdiction delegated to them by the Board. 

(c) To review the determinations of the local and regional boards 
where the public interest so requued. 

(d) To make rules and regulations governing its procedure and the 
discharge of its functions. 

While the order retroactively approved past Board action and 
definitely gave it mediation, conciliation, and arbitration power, 
there was still no precise authority for election procedure to de- 
termine representatives; and no enforcement power was given to 
the Board. But this order was a movement away from the status 
quo character that had been contemplated for the Board. 

The strikes which had beset the recovery program continued 
despite efforts of the National Labor Board. Its primary function 
being the composition of all disputes after the issuance of Execu- 
tive Order No. 6511, the Board still had no power to proceed on 
elections nor to enforce its detenninations. The President there- 
fore issued on February 1, 1934, Executive Order No. 6580, which 
added to the powers of the Board. In the new order: 

(1) The Board was given broad discretion to conduct elections 
when requested by labor groups. The Board was to draw the rules 
and regulations and to have exclusive control of all elections held. The 
representatives selected by at least a majority of the employees voting 
were to be certified publicly by the Board as representatives of all 
employees eligible to participate. 

(2) The Board was given power to report employer refusal to rec- 
ognize or deal with properly determined representatives. Such report 
was to be made to the administrator of the N.R.A. 

This latter section was amended by another Executive Order, 
No. 6612-A, February 23, 1934. It provided that an employer 
who was found by the Board to have interfered with an election or 
to have refused to bargain collectively should be so reported with 
recommendations for compliance to the Compliance Division of 
the N.R.A. or to the Attorney General. There was a proviso that 
The Compliance Division shall not review the findings of the 
Board but it shall have power to take appropriate action based 
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tliereon.” The objective of this proviso was to prevent the di- 
vision’s retrying the case. 

Here, under stress of the situations, were developing the ma- 
jority-rule doctrine and the extension of the Board’s power. And 
as the Board’s power developed, the mediatory character was dis- 
placed by a quasi-judicial character, with the agency acting as a 
supreme court of industrial relations whose primary function was 
to determine and promulgate the labor policy desired. As such it 
became semi-independent, had fact-finding powers granted to it, 
could order and supervise elections, and could recommend en- 
forcement procedure to the Compliairce Division. This was in- 
deed a pronounced shift away from the purely mediation, concili- 
ation, and arbitration functions originally bestowed upon the 
Board but was made necessary because organized labor and em- 
ployers would not accept each other under the intent of the law. 
The N.I.R.A. had visualized labor and employers working toward 
a common gain, and instead both sides “mobilized for war, not for 
friendly conferences to work out their common problem. . . . 
Before and during and after the war none of the combatants could 
read into section 7(a) a rule of reason. They sought in it only 
some means of gaining a strategic advantage in a fight.” 

The executive order issued by the President on February 1, 
which specified the majority rule, was interpreted by Mr. Rich- 
berg and Mr. Johnson, administrators of the N.R.A., three days 
later. They conflicted with the Board and its foimula, and every- 
thing the Board had so far accomplished in elections, by inter- 
preting the executive order to mean that minority groups were to 
have representation.^'^ This placed the Board in an embarrassing 

Donald Richberg, The Rainbow, Donbleday, Doran and Go., Inc., p. 139. 

Further, Mr. Richberg has written, organized labor was itself split over the 
code-making provisions. Strong labor organizations Avere needed in order to carry 
out the agreements which might be made by employers complying with the codes. 
The breach between craft and industrial unionism exponents was immediately 
widened, and there was a real conflict in theory (of gains to be had from union- 
ization) and practice (the reality of the craft unions hesitating to organize the 
unorganized). 

MR. lewis: “I was utterly astounded . . . in a meeting of the Labor Advisory 
Council [of N.R.A.] ... by tire confession of Mr. Donald Richberg, ... 

“. . . Mr. Richberg stated that he had prepared and written the executive 
order of tire President which stated that right [majority rule] as a principle in 
labor relations. 

“. . . Mr. Richberg confessed tliat three days after die executive order of tire 
President had been written by him and promulgated by the White blouse, he had 
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position. At the same time, it was facing Weirton Steel Company 
in the courts, and strikes were not waning. 

Meanwhile in Michigan a serious automobile strike was threat- 
ening. The obvious agency to settle the strike was the Board, and 
to have done so would have helped the prestige of the agency. 
Instead, the President, Richberg, and Johnson stepped in and 
averted what appeared to be a probable serious strike and one 
which would have affected the recovery program. The entrance 
of the President not only did harm to the prestige of the Board, 
which was none too great; but the settlement in part also violated 
the principles the Board was endeavoring to establish. 

written another interpretation which was made public . . . whielr emasculated the 
President’s executive order, and interpreted section 7(a) . . . to mean that the 
riglrt of minorities in groups of workers to bargain was to be protected to the 
point where tlie individual could also bargain with his employer.” 

MR. lewis: “[The interpretations] amounted to an encouragement of industry 
to refuse to abide by the decisions of the National Labor Relations Board. It en- 
couraged industry to renew its eflorts to prevent labor from being able to e.vpress 
itself in a majority sense. It encourages the formation of company unions and 
encourages tlie so-called ‘pi'<^)portionate' representation plan, and binds and mis- 
directs labor, as witness the situation in the automobile industry.” 

S. Hearings on S. 1958, 74tli Congress, 1st Session, Part II, pp. 191-192. 

The settlement included in part; 

1. The employers agreed to bargain collectively with the freely chosen repre- 
sentatives of groups and not to discriminate in any way against any employee on 
the ground of labor-union affiliation. 

2. If tliere were more than one group bargaining, each bargaining committee 
w-as to have total membership pro rata to tlie number of men each memlrer repre- 
sented. 

3. The N.R.A. was to set up immediately a labor board to pass on all questions 
of discrimination, representation, and discharge. 

4. The Go^'ernment emphasized that it favored no particular union or form 
of employee representation or organization. “The Government’s only duty is to 
secure absolute and iminfluenced freedom of choice witliout coercion, restraint, or 
intimidation from any source.” 

5. Increases or reductions of forr-e should be subject to seniority, then indi\’idual 
.skill and elRcient service. After those considerations, in layoffs no greater projwr- 
lion of outside-union employees sliould be laid off than other employees. 

The President, commenting later in his book with regard to tlie strike situati(jn 
and the settlement thereof, wrote: 

“. , . It was the claim of the employers in this dispute that only a portion of 
the men in their plants desired to be represented by the particular organization 
which had threatened to call the strike. They desired definite recognition of the 
right to bargain collectively with those in their employ wdio did not regard them- 
selves as represented by tlie union in question. 

“In the effort to settle this dispute and to make adjustment of the varied and 
confusing points of view involved in tliis situation, where tlie union wms admittedly 
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At llie same time that he settled the controversy in the aiitomo- 
f)ile industry, the President issued a statement interpreting the 
much-interpreted Section 7(a): 

“1. Reduced to plain language, section 7a of N.I.R.A. means-— 

( a ) Employees have the right to organize into a group or groups. 

(b) When such group or groups are organized they can choose 
representatives by free choice; and such representatives must 
be received collectively, in order to straighten out disputes 
and improve conditions of employment. 

( c ) Discrimination against employees because of their labor affili- 
ations, or for any other unfair or unjust reason, is barred.” 

“It has been offered by me to, and has been accepted by, the repre- 
sentatives of the employees and employers. It lives up to the principles 
of collective bargaining. ... It gives promise of sound industrial re- 
lations . . 

Clearly the President’s objective during this period was the 
resolution of industrial disputes, with protection of rights inci- 
dental. There was no general agreement on the principles which 
should rule the relations of organized labor groups and employers. 
The National Labor Board, originally with no guides, developed 
and sought to maintain principles and practices which it thought 
should dominate such relations. The clash of the majority-rule 
and proportional-representation principles was the epitome of the 
uncertainty and hesitancy regarding what ought to be the labor 
policy of the nation."^ 

young and not completely expressive, an agreement for proportional representation 
was used.” 

Public Papers and Addresses of Franklin D. Roosevelt, Random House, Vol. 

Ill, pp. 165-169. 

Ibid. 

“. . . From August 5, 1933, to July 9, 1934, when it was succeeded by the 
first National Labor Relations Board, the Board and its agents settled 1,019 strikes 
iin-ol\-ing 644,200 employees, and was successful in averting strikes in 498 cases 
irn'olving 481,600 employees. In addition, the Board was able to settle about 
1,800 disputes in cases where tliere were no strikes or threats of strikes. 

“Tliis first National Labor Board, therefore, had a decidedly beneficial effect 
on labor relations and on recovery in general by saving money and preventing 
industrial strife and suffering through peaceful settlement of disputes. It was 
crpially valuable in providing experience for later Federal legislation in connection 
with labor relations.” 

Ibid., VolTl, p. 525. 
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F. Further Attempts to Legislate 

Even while the strikes were occurring in February, 1934, Sen- 
ator Wagner was working on a bill to put the National Labor 
Board on a permanent, statutory basis; and at the same time he in- 
cluded provisions dealing with such issues as recognition, col- 
lective bargaining, elections, etc. This bill, called the Wagner 
Labor Disputes Bill, was introduced in the Senate on February 
28, 1934.^’^^ 

The Wagner Labor Disputes Bill would have provided the pro- 
tection which 7(a) was supposed to provide. But the bill also 
visualized the settlement of industrial disputes as an important 
function to be performed equally with the protection of labor’s 
rights. To that end, conciliation and arbitration were provided.®’'^ 

During the hearings on the Disputes Bill, Senator Wagner sub- 
stituted another bill, and tlie Senate Committee rewrote S. 2926. 
Under the new bill, a “National Industrial Adjustment Board” of 
five members would have been created with power to prevent un- 
fair labor practices.®^®* The proscribed practices were considerably 
reduced from those outlined in the Wagner Labor Disputes Bill, 
and the Secretary of Labor was to start complaint machinery by 

® S. 2926, 73rcl Congress, 2ncl Session. 

S. Hearings on S. 1958, 74th Congress, 1st Session, Part I, pp. 9 ff. The 
Wagner Labor Disputes Bill may be summarized: 

The policy of Congress was to remove obstructions to the free flow of commerce, 
to encourage the establishment of uniform labor standards, and to provide for tlie 
general welfare, by removing the obstacles which prevented the organization of 
labor for the purpose of cooperative action in maintaining its standards of living, 
by encouraging the equalization of bargaining power of employers and em- 
ployees, and by providing agencies for the peaceful settlement of disputes. 

A “National Labor Board” was to be created, composed of seven members, two 
each from employers and employees and three from the public. The Board in its 
discretion could bring charges of xmfair labor practices against an employer. After 
hearing and taking of testimony reduced to writing, the Board was to make a 
decision and issue an order which could “require such person to cease and desist 
from such unfair labor practices, or to take affirmative action, or to pay damages, 
or to reinstate employees, or to perform any other act that will achieve 'substantial 
justice under the circmnstances.” (Italics supplied. ) 

The Board was empowered to act as an arbitrator in labor disputes upon request 
by the parties, with power to issue awards enforceable in the courts unless other- 
wise stipulated by tlie parties. It was empowered to certify representatii'es and 
determine the unit for bargaining purposes. 

The United States Conciliation Service was to be created and organized under 
a director within the Department of Labor. 

, "'•‘ Ibid. 
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calling tlie attention of the Board to unfair practices. In order to 
obtain competency and standardized interpretation, the bill car- 
ried the innovation that enforcement and appeal were to be 
through the circuit courts rather than the district courts. Ap- 
proximately the same arbitration provisions were made in both 
bills. The Board was to certify representatives and to determine 
the appropriate unit. Each unit was to be based on the majority 
rule; but proportional representation was to be followed in com- 
bining the different units, which is to say that proportional repre- 
sentation was the principle. This probably followed the Wagner 
Labor Disputes Bill which, while not clear on the issue, provided: 
“In any dispute as to who are the representatives of employees, 
the Board . . . may investigate such dispute and certify to the 
parties . . . the name or names of the individuals or labor organ- 
izations that have been designated.®® The Industrial Adjustment 
Bill carried no provisions for the Conciliation Service, yet con- 
gressional emphasis was still on the settlement of disputes as well 
as protection of the right to organize. 

The National Labor Board had been rendered obsolete by the 
settlement of the automobile industry’s threatened strike and the 
principles there promulgated. The bills outlined constituted the 
trend, but it was difficult to obtain accord on principles. More- 
over, it was felt that experience was needed to indicate just how 
a more inclusive law should be written. Congress was pressing 
for adjournment. That the administration was seeking legislation 
looking toward industrial peace is indicated by presidential state- 
ments at a press conference on May 25, 1934: 

QUESTION; Mr, President, anything you care to say about the strike 
situation? 

THE PRESIDENT: I doht think so. I think I had better not. . . . We 
are all working on it as you know. 

question: You still need legislation of the type of the Wagner Bill 
dealing with this? 

the president: It would be very helpful ... because it would clar- 
ify administrative procedure and at the same time would create 
methods that were perfectly clear under the law. In the individual 
strike cases people would know exactly the procedure on both sides — 


Ibid. Italics supplied. 
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wlioni they come underhand to whom they go, and what authority 
there is in any given case. 

question: Is it fair to assume, then, that you want this legislation 
this session? 

THE president: I would like to have it very much . . 

On June 15, 1934, there was still no resolution of important 
issues, as was indicated at a presidential conference on that date: 

question: Did you tell Senator Robinson, sir, that you wanted labor 
legislation this session before adjournment? 

THE president: Yes, quite a while ago. 

question: Have you agreed on a substitute form? 

THE president: That you will have to find out up there on the 
Hill. . . . The real situation is this: We have been trying to get some 
form of legislation which would not greatly delay the termination of 
the session. There have been at least a dozen different drafts of legis- 
lation . . . 


question: How do you feel on the point of minorities? 

THE president: The question of minorities is not a tremendously 
serious one because that has to be worked out in each individual case. 
If there is a substantial minority, it seems fair and equitable that that 
minority should have some form of representation, but that is a matter 
of detail depending on the individual case. In some industries it is 
possible that neither side may want to have it.®'^ 

Apparently the principle of proportional repre.sentation was 
still uppermost in the mind of the administration in early 1934. It 
seems strange that the President regarded the issue as “not a tre- 
mendously serious one,” in light of the majority-rule conflict that 
had raged ever since the institution of the N.R.A. 

G. Joint Resolution No. 44 

The desire for adjournment, plus the need for another year of 
experience won over the need for a law to replace the defunct, al- 
though existing. National Labor Board. Instead of an act, the 

Public Papers and Addresses of Franklin D. Roosevelt, Random House, Vol. 
in, p. 260. 

“ Ibid, p. 300. 
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President on June 19, 1934, two days before the 1934 amendments 
to the Railway Labor Act were approved, gave his assent to Joint 
Resolution No. 44, which created the first National Labor Rela- 
tions Board.’’* 

The Provisions of Joint Resolution No. 44 were forerunners of 
the 1935 National Labor Relations Act, replaced the Wagner La- 
bor Disputes Bill and the Industrial Adjustment Bill, and repre- 
sented a compromise position. The resolution may be outlined: 

The purpose was to “effectuate the policies of Title I of the Na- 
tional Industrial Recovery Act,” and the President was authorized 

. . to establish a Board or Boards authorized and directed to 
investigate issues, facts, practices, or activities of employers or 
employees in any controversies arising under section 7(a) . . 
Any Board established was empowered to conduct a secret-ballot 
election of “any employees of any employer” to detemiine repre- 
sentatives to insure the right of collective bargaining under 7(a). 
The Board could order the production of documents or the ap- 
pearance of witnesses at hearings in order to carry out the pur- 
poses of the resolution. Any order issued by the Board was to be 
enforceable or reviewable, as the case might be, in the same man- 
ner as an order of the Federal Trade Commission. Any board, 
with presidential approval, could prescribe rules and regulations 
to carry out its investigational powers and to assure the absence of 
coercion in all elections. A violation of such rules and regulations 
or any impediment or interference with any Board member or 
agent was punishable by a fine of $1,000, or not more than a year 
in prison, or both. 

The effective time limit of the resolution and of all boards es- 
tablished under it was June 16, 1985, or sooner if the President by 
proclamation, or the Congress by joint resolution, declared the 
emergency set forth in the N.I.R.A. at an end. The right to strike 
was not in any way abridged. 

Essentially the Act gave the boards power to conduct elections 
and to conduct investigations of labor disputes. Orders could be 
issued only in election procedure with enforcement patterned 
after the F.T.C. Additional enforcement was dependent upon 
the Compliance Division of N.R.A. (Blue Eagle removal) or the 

'"'■'48 Stat. L. 1183. Union leaders in early 1934 Had promised the workers in 
the steel industry a la-w to protect the right to organize. 
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Department of Justice. No unfair practices were listed as pro- 
hibited, , 

Here the Congress relied upon administrative procedure for 
what would be representation cases. But the scope of the Board 
to be created can be ascertained only by reviewing the provisions 
of Executive Order No. 6793 which created the Board. 

1. The First National Labor Relations Board 

The Board was to recommend to the President other rules and 
regulations relating to collective bargaining, labor representation, 
and labor elections. If the parties to a dispute should so request, 
the Board was to act as a board of voluntary arbitration or to select 
a person or agency for voluntary arbitration. The Board was 
composed of three persons, was created “in connection with the 
Department of Labor,” and by direction of the order assumed 
jurisdiction over the cases being investigated by the National La- 
bor Board which was abolished by the order."" 

The regional offices of the National Labor Board were abol- 
ished, except those which the new Board wished to retain. The 
Board was authorized and directed to report, after study, to the 
President through the Secretary of Labor whether special boards 
already, or to be, created should be given powers under Joint 
Resolution No. 44; to recommend the establishment of regional 
and special boards; and to review or hear appeals from such 
regional, industrial, and special boards as might be designated 
and established. Apparently, the basis was laid to constitute the 
Board as a supreme one over all other boards creatable under the 
resolution. 

Another section of the order provided that the Board “may de- 
cline to take cognizance of any labor dispute where there is an- 
other means of settlement, provided for by agreement, industrial 
code, or law which has not been utilized.” This provision seems 
permissive, but the President forbade the Board to inter\^ene 
where codes provided boards with power of “final adjudication.” 

By another provision, the Board did have autonomous power 

^ The original appointees were Lloyd Garrison, cliainnan, Harry Millis, and 
Edwin S. Smith. Board members were to be impartial, presidential appointees, 
who were to devote full time to the work. The new Board retained most of the 
regional organization created by the National Labor Board. The personnel was 
transferred intact to tlie new Board, 
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over cases within its jurisdiction — no other executive agency 
could intervene and there was no executive review of the facts or 
orders. This provision, then, separated the Board from the De- 
partment of Labor and from investigation of cases by the Com- 
pliance Division of the N.R.A, The Department of Labor was to 
render its facilities available to the Board; and $100^000 of the 
Board’s funds were transferred, by the order, to the Department 
of Labor. Conciliation work was to remain within the Depart- 
ment of Labor; and there was a provision that the Board should 
hire no persons to do conciliation, mediation, or statistical work 
where such services could be obtained from the Department of 
Labor. 

The Board centered in Washington and was composed of its 
members, an executive secretary, a legal division, examiners, re- 
search and statistical experts, and clerical help. Each regional 
office had a director, perhaps an associate director, and examiners. 
At least one panel, composed of representatives of labor, industry, 
and the public, was appointed by the Board in each region. 

The functions performed were: 

1. The settlement of disputes involving Section 7(a), and this meant 
mediation or conciliation by the regional director. Though the Board 
officially viewed itself as a court to adjudicate controversies arising out 
of Section 7(a) of the N.I.R.A., it was in fact often resolving contro- 
versies even where 7(a) had not been violated. Seldom were the 
arbitration provisions invoked. 

2. The quasi- judicial interpretation of Section 7(a). Since each case 
first came before the panel in the regional office via the regional di- 
rector, the Board itself acted as a superior court for the regional office. 
The director, approved by the panel, issued his findings and opinion, 
together with an enforcement clause, or a recommendation for adjust- 
ing the dispute if there was no violation of 7(a). Either party could 
request review before the N.L.R.B.; or if enforcement was the issue, 
the regional office would refer the case to Washington. After the Wash- 
ington office held a hearing and reviewed die complete file of the case, 
the Board would hand down a decision reviewing the facts, stating 
the findings, and including an enforcement clause or a recommendation 
clause for settling the dispute. The Board thus continued to develop 
the principles begun under the National Labor Board, and this was 
visualized to be the principal function. The regional director in the 
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field, who dealt with the factual situation, was regarded as the person 
who should apply developed principles to particular cases. 

3. The enforcement of collective bargaining requirements of Section 
7(a). This was, as it had been with the National Labor Board, a diffi- 
cult problem. The Board, in fact, admitted that it could not enforce 
its decisions, that they w'ere no more than recommendations. For en- 
forcement, the Board was to turn to the Compliance Division of N.R.A. 
or to the Department of Justice. 

4. The conduct of elections. The Board at all times insisted and 
emphasized that the purpose of an election was to determine in a given 
bargaining unit what person, persons, or organization the employees 
Avished to have represent them. Every precaution was taken to insure 
fair elections to attain the purpose. 

At this stage, the administration’s objective was governmental 
intervention in labor disputes and the prevention of disputes, al- 
though there was more emphasis on protection than there had 
been with the National Labor Board. Thus, there were concilia- 
tion and mediation through local boards or regional offices.'” 
Major policy was to be determined by the central board, which, 
however, left details and implementation of policy to tlie regional 
offices. This point is important for contrast with the Board which 
was to follow under the Wagner Act, where no discretion was left 
to the regional offices but rather all procedure was to be com- 
pletely centralized.' Congress did not lay down the details of a 
national labor policy but left to the President the task of making 
such arrangements as might seem necessary, while the President, 

03 “jToj. many weeks, but particularly during the last ten days, officials of tlie 
Department of Labor, the National Recovery Administration and the National 
Labor Board ha\'e been in conference with me and with each other on this sulijcct. 
It ha.s been our common objective to find an agency or agencies suitable for the 
disposition of these difficult problems, and after making such selection to make 
clear to tire public how this machinery works and how it can be utilized in the 
interest of maintaining orderly industrial relations and justice as between em- 
ployers, employees and the general public, and enforcing the statutes and other 
provisions that relate to collective bargaining and similar labor relations. 

“The very presence of this board and any boards it may authorize; will un- 
doubtedly have a salutaiy effect in making it possible for individual conciliators to 
arrive at settlements of local grievances promptly. Indeed it is my hope tliat so 
far as possible adjustment in labor relations and the correction of labor abuses can 
be efi'ectively made at the source of the dispute. . . 

Public Papers and Addresses of Franklin D, Roosevelt, Random House, Vol. 

Ill, p. 325, 
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those on the labor boards, and the Department of Labor were 
seeking the proper national labor policy. There was no meeting 
of minds as to just what legislation should be written, and it was 
hoped that another year of experience would point the way. The 
Federal Government was not here promoting labor organization, 
nor even collecth-e bargaining primarily^ but was first concerned 
with the maintenance of industrial peace. Public Resolution No. 
44 was a stopgap following the demise of the National Labor 
Board, which had arisen from the ambiguity of Section 7(a), con- 
fusion in interpretations made by difi^erent persons in the Recov- 
ery program including the President, and the attitude of organ- 
ized labor and employers. 

The National Labor Relations Board enjoyed no more success 
than its predecessor, although success was not lacking."" But 
what the Board did not have was superiority in the determination 
of a national labor policy nor the power to enforce its own de- 
cisions; and these deficiencies meant that no matter how reason- 
able the approach of the Board on important issues, it could not 
itself establish the principles it wished to promulgate. While the 
National Labor Board and the first National Labor Relations 
Board were in existence other boards were set up in certain in- 
dustries, either under the joint resolution or under the codes. The 
National Bituminous Coal Labor Board with six divisions was 
created and the Newspaper Industrial Board was established un- 
der codes. By administrative orders under code authorities, la- 
bor boards were also set up to settle disputes in the textile indus- 
tries and in the shipbuilding and ship-repair industry. A 
Petroleum Labor Policy Board was set up by the Secretaiy of the 

“During the period from July 9, 1934, to May 30, 1935, tlie Board settled 703 
strikes involving 229,640 employees, and it succeeded in averting threatened 
strikes in 605 cases involving 536,398 employees. In addition, it settled about 14 
disputes in cases where there were no strikes or tlrreats of strikes. Elections under 
its supervision were condircted in 579 establishments covering 56,814 employees. 
... As a result of these elections, the employers recognized the elected repre- 
sentatives in 306 cases, and in 278 cases harmonious relations resulted. Com- 
pliance was secured in 46 of the 158 cases in which the Board directed compliance 
in formal decisions. 

“. . . The Board was continuing the National Labor Board’s endeavor to build 
up a body of labor law. ... It added substantially to the contribution of the 
National Labor Board in this field and left a very creditable record of accompli.sh- 
ment.” 

First Annual Report, N.L.R.B., p. 7. 



44 THE LEGISLATIVE FOLICY 

Interior. Under the joint resolution the National Longshoremen’s 
Board was created with jurisdiction limited to the Pacific Coast. 
The iron and steel industry functioned under the National Steel 
Labor Relations Board. The creation of other boards meant 
jurisdictional problems and uncertainty, and this did not help the 
prestige of the Board. The President himself, on January 31, 
1935, issued an executive order incorporating the automobile la- 
bor board into that industry code and thereby removed the 
industry from the jurisdiction of the National Labor Relations 
Board. 

Other difficulties beset the Board because it attempted to carry 
cases through the courts, and for this it depended upon the re- 
gional offices to compile the record in the case as well as to en- 
deavor to mediate and adjust disputes. The result was a consid- 
erable lack of dispatch in pushing cases through the machinery to 
completion. The procedure of the regional offices was always in- 
formal and ill-defined, and it was almost impossible to know when 
the regional office was mediating or finding facts. The regional 
offices followed no regularity on notice of hearings, the compet- 
ency of witnesses, or the relevancy of testimony; and they had no 
power to order the appearance of witnesses or the production of 
documents. At the same time, court difficulties were encoun- 
tered. For example, in February, 1935, the carry-over Weirton 
Steel Company case was decided by the Delaware District Court, 
which held Section 7(a) to be unconstitutional and that in any 
event the Weirton Company was not guilty of coercion.^''* Adverse 
court decisions detracted from prestige and engendered employer 
opposition. 

The only weapon with which to overcome employer resistance 
was tlie Board’s reliance upon the Compliance Division of the 
N.R.A., or the Department of Justice. The Compliance Division 
could remove the Blue Eagle, but such action did not particularly 
affect employers and w^as not important to consumers. In a few 
cases, employers even obtained injunctions against the removal of 
the Blue Eagle for such reasons. The Department of Justice hesi- 
tated to move for the Board, and the result was that any ideal the 
Board may have had for constituting a supreme court of industrial 
relations was swept away by lack of the prerequisite any supreme 

'’■* New York Times, Feb. 28, 1935, p. 1, 
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court must have — the ability to apply sanctions to enforce its de- 
cisions. The enforcement record for tire Board’s most active 
period, from July 9, 1934, when it was created, to March 2, 1935, 
was as follows; The Board issued findings and decisions in 111 
cases. A violation was found in 86. The employer made restitu- 
tion in 34 cases. Of the 52 remaining cases, 33 were referred to 
the Department of Justice. On March 13, 1935, the Department 
of Justice had made the following disposition: A bill of equity 
was filed in the district court in one case; seven cases were re- 
ferred to the United States attorney who, together with the Board, 
was to get additional evidence (but no suit was brought); in nine 
cases the Department of Justice advised the Board that further in- 
vestigation was necessary before the cases could be referred to 
the local United States attorney; in three cases the Department 
advised no suit was justified in law; in thirteen cases the Depart- 
ment did not proceed for various reasons.'"‘ 

Yet the Board did attempt to develop principles. The absence 
of enforcement powers amounted only to an assertion of an ideal 
rather than the active promulgation of a national labor policy, and 
the effectiveness of the ideal was dependent upon its acceptance 
by the employers and labor organizations. Experience and knowl- 
edge desired by the President were accumulated and were to be 
the basis for additional legislation, but at the same time the Board 
was stressing enforcement more and conciliation less. When 
Donald Richberg became N.R.A. administrator on March 22, 
1935, “. . . the Labor Board had elevated itself into an independ- 
ence wherein neither the language of the law of its creation nor 
the expressed view of its creator could swerve it from a course of 
dispensing justice according to its own judgment of what was 
right,” And further, “But its [N.R.A.] worst errors were in try- 
ing to overcome friction with force instead of with the oil of per- 
suasion. Nowhere did the industrial recovery program demon- 
strate this error more profoundly than in efforts to write and 
enforce laws to govern labor relations.” “ 

Testimony of Chainnan Biddle of die first N.L.R.B. before the Senate Com- 
mittee on Education and Labor, S. Hearings on S. 1958, 74th Congress, 1st Ses- 
sion, Part I, p. 93. 

Donald Richberg, The Rainbow, Doubleday, Doran and Co., Inc., p. 156. 

“ Ibid., p. 158. 
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H. The Accomplishments of the Labor Boards 

The National Labor Board and the first National Labor Rela- 
tions Board had a broad grant of policy to interpret; and against 
generations of certain practices the boards endeavored overnight 
to institute, by government fiat, what the board members thought 
to be a desirable public policy in the field of labor relations. 
Whether the principles were desirable does not seem of major im- 
portance; the principles represented a profound change from past 
methods and principles, and difficulties could be expected when 
the principles had to be dealt with by those who mattered most, 
namely, employers and employees. The boards, it may be said, 
had to deal with severely practical problems under great pressure 
from opposing parties; and the boards’ solutions, while reached 
perhaps too quickly and without proper consideration for the 
complexities involved, came too slowly ra.ther than too rapidly un- 
der the circumstances. And the principles enunciated seem to 
have been not the statement of national policy based on the stud- 
ied consideration and judgment of those who enact legislation 
with a sense of responsibility to an electorate. Rather, the prin- 
ciples were an instance of the formulation of far-reaching legis- 
lative policy by an executive agency under the pressure of circum- 
stances, which were later to be legalized and given general 
application by legislation.®^ 

Old-line labor leaders also found that the pace of events, and 
the promulgation of principles, came too rapidly for adjustment. 
The breadth of Section 7(a), which the National Labor Board 

®'Lor\vm and Wubnig in their book, Labor Relations Boards, the Brookings 
Institution, p. 94, wrote: “In sum, the N.L.B. soon transcended all of the limita- 
tions inherent in the statement of August 5, 1933. It did so on its own initiative 
although by the force of events rather than by conscious choice,” 

Willard Matthias, in an unpublished paper, Political Processes in the Conslilti- 
tional State: An Analysis of Public Poliaj, uses this, togetirer with otlier “pressure" 
e\’idence, to support his thesis that it is the pressure of certain individuals and t]u> 
groups for whom they speak, rather than a responsibility for the public safety, that 
explains the deri\’ation of public policy. 

In the case of tlie boards, it was a matter of strong-minded men, witii ideas as 
to w'here organized labor belonged in tlie society, who were responsible for the 
principles enunciated. Certainly the President and the Congress had no crystal- 
lized conclu-sions as to principles and policy; and it was the principles agreed upon 
by the members of the two boards which were dominant, although the President’s 
views could not always be reconciled. Yet, presidential support followed the 
determinations made % the boards. , ^ ' 
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and first National Labor Relations Board always confronted, 
meant interpretation and new “rules of the game” that, no matter 
how sound, would always in effect be the imposition of a labor 
policy rather than the development of a labor policy after the re- 
moval of barriers. National labor policy and labor relations de- 
velop over decades, not over months. And even if one were to 
agree that all the principles enunciated by the boards were sound 
and equitable and desirable, still there would need to be the recog- 
nition that a long period of time and a painful period of readjust- 
ment would be necessary. Moreover, there is always the con- 
sideration that an unsound labor policy will result if the “rules of 
the game” are “made,” instead of permitted to develop out of 
their own milieu. 

Since the executive order authorized and directed the first Na- 
tional Labor Relations Board to study special boards and make 
recommendations regarding them to the President, the Board 
made a study “and concluded that separate boards for the various 
industries were not desirable. They reported that it was prefer- 
able to have one impartial national board to detennine, in the last 
instance and subject only to court review, all labor questions; and 
that sub-agencies should handle the cases in the first instance in 
the various regions and localities. The results of this study helped 
to frame the legislation which was then being prepared to super- 
sede, and which did supersede, Public Resolution No. 44.” 

The doctrines evolved by the National Labor Board and the 
first National Labor Relations Board have been referred to by 
some writers as a kind of “common law” of labor relations.*^” It 
does not seem accurate so to dignify them, since “common law” 
implies an acceptance of precedent and tradition by those who, in 
acting, are liable for consequences flowing from action deemed 
contrary, by authority, to standing principles of operation. The 
nebulous character of the boards, the failure to enforce their de- 
cisions, the continual debate in industry and labor generally as to 
the merits of certain principles, and disagreement among different 
“authorities” as to what principles were to be followed deny^ any 

Public Papers and Addresses of Franklin D. Roosevelt, Random House, Vol. 
Ill, p. 311. The italics are supplied in ordler to emphasize what was contemplated 
by die Board’s report. 

"'’■'Lorwin and Wubnig, in their Lchor Relations Boards, the Brookings Institu- 
tion, Chap. X\T, do so. 
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development of “common law.” The boards only specified those 
practices that they believed held promise for a reasonable ap- 
proach to the labor relations problems arising out of the industrial 
milieu of the 1930’s. These doctrines were as follows: 

1. It was unlawful for an employer to impose on his employees any 
scheme of collective bargaining against their will. 

2. Workers were free to choose bet^veen representation by independ- 
ent trade unions or company unions (if the latter were not dominated 
by the employer). 

3. The governmental agency would settle representation contro- 
versies by elections or other appropriate means. Three criteria were 
used to determine whether an election should be held: (a) Do a sub- 
stantial number of workers desire an election? (b) Is an election in 
the public interest? ( c ) What workers are eligible to vote? 

4. The governmental agency would determine the appropriate bar- 
gaining unit in event of question. There was really a compromise on 
this issue, a compromise that was to be used later by tire present Board 
under the name “Globe doctrine.” The early boards said That “the 
representatives of a given craft are entitled to I'ecognition for purposes 
of collective bargaining, regardless of what other production employees 
in the plant desire, if it appears, first, that the craft in question has 
traditionally bargained collectively for members of its group; or, sec- 
ond, that the group or craft has problems which are more or less pe- 
culiar to itself and which require special representation in collective 
bargaining.” 

5. Given the appropriate unit, majority rule was to determine who 
should be certified as representatives of die employees. This doctrine 
had a stormy career. The union movement in the United States de- 
mands majority rule because unions, facing the opposition of only a 
lukewarm attitude toward unionism by employees generally, fear 
minority groups; employers fear majority groups because the closed- 
shop appears more likely. The President and the administrators of the 
N.R.A. were never conclusive on die efficacy of the majority-rule doc- 
trine which the boards evolved, first in the Denver Tramwaij case on 
March 1, 1934, and more definitely in the Houde case on August 30, 

Drawn and condensed from Lorwin and Wubnig, Labor Relations Boards, tlie 
Brookings In.stitution, Chap. XVI, and W. H. Spencer, Collective Bargaining under 
Section 7(a) of the National Industrial Recovery Act, The Journal of Business of 
the University of Chicago, The Univ. of Chicago Press, Vol. VIII, No. 2, Part 2 
pp. 19-84, April, 1935. 

'WV. H. Spencer, op. cit., p. 59. 
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1934.’^ The Congress never settled the majority-rule question in its 
own mind. The 1934 amendments to the Railway Labor. Act were 
being legislated while Joint Resolution No. 44 was being debated, yet 
the former carried the majority-rule principle and the latter did not. 
The boards’ position was that logic and expediency demanded die 
principle since the end of collective bargaining was to reach an agree- 
ment for a fixed period of time. The “duty” of the employer toward 
collective bargaining began to be emphasized. 

6. The employer was obliged to negotiate in good faith with repre- 
sentatives of employees. This meant that the employer had to receive 
the representatives, who had to present their demands at a reasonable 
time to the employer or someone who had power to act for him. The 
employer could not refuse to meet representatives because the de- 
mands were excessive or unreasonable. Workers were not deprived of 
their statutory rights under Section 7(a) when the employer bound 
them by a vote taken under employer domination. 

7. There was a duty on the part of the employer to bargain in a 
positive fashion and in good faith. The subject matter of bargaining 
was not only individual grievances and differences, but also wages, 
hours, and working conditions. Employees had to negotiate and con- 
tinue to negotiate before calling a stiike where the employer was bar- 
gaining in good faith — that is, the boards not only ruled against em- 
ployers but also acted as disciplinary instruments against labor 
organizations which might yield to a desire to test their economic 
strength. The first National Labor Relations Board, which regarded 
the agreement for a fixed period as the essence of collective bargaining, 
viewed the agreements reached as mutually binding and not termin- 

Donald Richberg, in The Rainbow, Doubleday, Doran and Co., Inc., pp. 153- 
154, regards the Houde decision as greatly expanding Section 7(a), although he 
agrees tliat it was a thoughtful decision. Even, argues Mr. Richberg, if one grants 
the logic of majority rule, still it was not stated in the statute, it violated the ex- 
press grant to employees to organize and bargain free of employer restraint, and it 
imposed a restraint on constitutional “liberty of contract.” More important, one 
paragraph of tire Houde decision stressed that the Board laid down no rule as to 
what should constitute the proper basis for representation, and tliis brought the 
unit problem. 

The Board, writes Mr. Richberg, following the Houde decision expanded Sec- 
tion 7(a) into a code of good behavior. “The Board did not reach the point of 
empowering itself to decide what should be written in a contract, but it went a 
long way in writing rules on which to base a legal conclusion tliat the law was 
being violated unless a contract was made in the form and with the persons ap- 
proved by the Board.” “. . . Labor relations would have been much improved 
. ..if the Labor Relations boards had undertaken to use their powers to con- 
ciliate and bring together warring elements, instead of using them often so ellec- 
tively to drive the contestants further apart,” 
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able at the will of either party. There was no rule promulgated that 
any agreeineait reached had to be reduced to writing; but, recognizing 
tire difficulty of enforcing any oral agreement in industrial relations, 
employers who refused to reduce the agreement to writing were 
strongly condemned. The written agreement was urged, and the fail- 
ure by an employer to reduce the agreemeiit to writing might be used 
as evidence of a denial of the right of collective bargaining. 

8. There was to be no employer discrimination against employees 
for union membership or activities. The first remedy tried for such 
practice was voluntary reinstatement, and if that failed the agency 
recommended reinstatement immediately, or within a stated period. 
In strike situations the recommendation was for the reinstatement of all 
striking employees in the order of their seniority as the business justi- 
fied, even if the employer had to dismiss workers who had been mean- 
wliile employed. As a rule, reinstatement was not sought for workers 
guilty of violence or other misconduct during a strike. Usually back 
pay was awarded only from the date the regional office ordered rein- 
statement, not from the date the discriminatory action occurred. De- 
ductions were inade for any earnings of the employee in the interim. 

I. Recapitulation of Legislative Background 

These principles were mostly the result of the bottle-neck that 
was created in the years 1933-1935, when there were channelized 
into one pressure stream ail the tendencies of almost a century of 
debate and experience in the field of industrial relations. Stem- 
ming from Commonwealth v. Hunt, evidence was ample that 
there was a demand that the right of labor to organize should lie 
protected. Official investigating bodies had looked hopefully 
upon this recourse, and their findings were strikingly similar. 
Court decisions throughout the whole period had wavered be- 
tween protection and nonprotection of the right of labor to organ- 
ize. The most important litigation for the legislation of the 
middle 1930 s was the T.irN.O. case, where there was a clear veri- 
fication of the right to organize; and it was this case whidi gave 
direction to the formulation of public policy. The railroad legis- 
lation and the development of carrier-employee relationships 
from a stage of bloodshed and strife to one of respectable dealing 
around the conference table extended over decades and cul- 
minated in 1934 with the amendments to the Railway Labor Act 
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of 1926. The amendments first took form in the Bankruptcv' Act 
amendments and were then incorporated in the Emergency Rail- 
road Transportation Act, and thus these amendments were to have 
their effect in shaping policy for industrial relations generally. 
The Norris-La Guardia Act of 1932, negative in approach but 
significant as a statement of policy, was an important legislative 
aid when the Congress was faced with stating positively the na- 
tional policy. Experience had been gained during the Great War, 
when the exigency demanded production and amicable relations 
in order to procure that production. There were developments 
which added to the problems for the future, such as the growth of 
shop-committees, but the developments also indicated the tack 
which might be taken in industrial relations. The unfortunate 
Section 7(a) from which the Wagner Act was most immediately 
to stem, conceived in amlriguity, with no sense of direction and a 
mass of confusion, gave rise to all manner of interpretation, no]i- 
compliance, unenforcement, opposition, and vituperation. Yet 
the very ambiguity of the section gave impetus to the growth of 
the institution the section was meant to destroy — the company 
union. Legislative attempts to rectify the weaknesses of Section 
7(a) failed under demands for adjournment; and Joint Resolution 
No. 44 was but a temporary makeshift that was deficient in em- 
powering the Board created thereunder to accomplish its purposes, 
which, indeed, were not crystallized. Throughout the period 
1933-1935 there was no common ground where conflicting groups’ 
demands could be reconciled. 

J. The Wagner Bill 

Senator Wagner, in February, 1935, anxious to maintain the 
gains made, and with general if indefinite permission of the ad- 
ministration, introduced into the Senate the bill that was to be- 
come the Wagner Act — S. 1958.’^® This bill, which had the benefit 
of conferences between the AF of L and Senator Wagner, as well 
as the political insistence of the AF of L, was a new draft, since an 
.additional year of experience had been had since his Labor Dis- 
putes Bill. Too, the bill had the benefit, advice, and experience 

'•‘Tlie same bill ^^'as introduced in the House by Representative Connerv as 
H. R.,6288. 
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of the members and staff of the first National Labor Relations 
Board. 

1. The Emphasis on Protection of Rights 

The new bill represented the last stage of the two-year trend 
from governmental intervention in disputes to an outright pro- 
teetive and promotional function. Whereas the National Labor 
Board dealt in mediation, conciliation, and arbitration and re- 
garded its function as two-sided, and whereas the first National 
Labor Relations Board departed somewhat from the functions 
followed by the National Labor Board but still engaged in some 
arbitration and mediation, the new Wagner bill would remove 
completely the functions of mediation, conciliation, and arbitra- 
tion. The proposed Board would have power that prior boards 
did not have, and power which had been needed. The experience 
of the first National Labor Relations Board had indicated, accord- 
ing to Board member Lloyd Garrison, the need for legislation 
which would prevent certain practices: (1) The discharge of 
employees for union activity; (2) The company-dominated union; 
(3) The refusal of companies to deal with, or recognize, the 
unions or their representatives; (4) The dissemination of anti- 
union propaganda through powerful employers’ associations, the 
use of espionage systems, and the combatmg of union organiza- 
tion.^^ The need for mediation had not lessened, and mediation 
had been quite successful in many of the regions. But it was de- 
cided that of more importance was the proscription of employer 
practices, which, to Senator Wagner and the members of the first 
National Labor Relations Board, appeared to run counter to the 
objectives sought. Most important in the minds of the proponents 
was the desire to make impossible the use of economic coercion 
by employers in order to prevent unionization of the employees." ' 

"‘"^Verbatim Record of the Proceedings of the House Committee Investigating 
Labor Board and Wegner Act, Bureau of National Affairs, Washington, 1939- 
1940, Vol. II, No, 13, pp. 494fF. This som'cc will hereafter be designated simplv 

as Smith Hearings, Vol. . . , , No p. . . , . Such abbreviation is throng) i 

the courtesy of the Bureau of National Affairs. 

'"Said Senator Wagner during tlie hearings on S. 1958: “This measure deals 
with the subtler fonns of economic pressure. Such pressure can not be exerted 
by employees upon one another to an extent justifying congressional action. But it 
can be directed against a worker by an employer who controls liis job. It is tliis 
latter evil which has grown to a magnitude requiring a new public reined}'.” S. 
Hearings on S. 1958, 74tli Congress, 1st Session, Part I, p. 47. 
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Economic coercion was not the only “evil” to be eradicated; but 
the bill was also aimed at employee-representation plans, which 
meant company domination of the employees’ desires and activi- 
ties relating to unionism. That the new objectives were based on 
experience may be indicated by the fact that about eighty per 
cent of the cases handled by the first National Labor Relations 
Board involved charges of discrimination because of union ac- 
tivity, while some thirty to thirty-five per cent involved cases deal- 
ing with company unionism.’^" 

From the testimony before the congressional committees it is 
clear that the proponents of the bill visualized the proposed Board 
as an independent agency enforcing preventive legislation. The 
real issues were the prohibition of unfair labor practices with 
which the administrators of the N.I.R.A. had been unable to cope, 
the outlawing of the company-dominated union, and the protec- 
tion of the right of the individual to organize. There was no 
evidenced desire to promote union organization nor even, indeed, 
to promote collective bargaining nearly as much as there was the 
desire to provide protection, to remove barriers, so that the in- 
dividual could do as he wished in matters of unionism. The 
serious problem of majority rule and its relationship with the 
difficult unit issue were recognized by men experienced in in- 
dustrial disputes. But despite the recognition that the Board 
might render unfair decisions, it was determined to proceed with 
the legislation.'^’’ This appeared to be the least risky method of 

So testified Cliainnan Biddle of the first N.L.R.B. Ihid., p. 82. 

'^’’The following colloquy is illuminating: 

CHAIRMAN BIDDLE; . . The big fight is over representation. ... 

“The major problem connected with majority rule is not the rule itself, but its 
application. The important question is to what unit the majority rule applies 
... [The unit] may be a craft, plant, or employer unit ... To lodge the 
power of determining this question with tlie employer would invite unlimited 
abuse and gerrymandering die units would defeat the aims of the statute. If the 
employees themselves could make the decision without proper consideration of 
the elements which should constitute the appropriate, units they could ... defeat 
the practical significance of the majority rule; and, by breaking off into small 
groups, could make it impossible for the employer to run his plant.” 

SENATOR lafollette: “The Board could do that, too.” 

CHAIRMAN BIDDLE: “You are entirely right. Senator LaFollette, and, of course, 
you have to take a chance to an extent on your Board. We have three choices, 
and tlie employer is not the person to determine the unit. If your employees de- 
termine it, any group can break off from the main bargaining union and constitute 
ilself a little bargaining unit. 

“Now, it is true you run the risk, as you do in all governmental boards, of your 
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solving the problem of industrial strife arising out of anti-union 
sentiment and all it entailed on the part of employers. The op- 
ponents of the bill were frightened by the prospective power of 
the AF of L, were concerned about the closed-shop, refused to 
accept the majority-rule doctiine, declared the act would be held 
unconstitutional, and showed in some quarters a surprising lack 
of information as to what the bill actually provided. 

2. The Passage of the Wagner Bill 

The Senate committee rendered its report on the bill on May 2, 
and the Senate passed the bill on May 16, 1935.^* The House re- 
port was due June 10; and in the interim was handed down the 
Supreme Court decision in the Schechter case,’”'* which invalidated 
the existing Labor Board through the destruction of the N.I.R.A. 
The whole recovery program was thrown into turmoil. Among 
organized labor there was an immediate demand that, more than 
ever, the legislation must go through. 

Apparently the administration was, until the Schechter de- 
cision, never certain as to the direction the labor legislation should 
take. The President, on February 11, in a greeting to the AF of L, 
had indicated his belief in the protection of the right to organize; 
and even more, he indicated his belief in the promotion of collec- 
tive bargaining, conciliation, and arbitration: 

“. . . I have on a number of occasions urged the necessity, as well as 
the soundness, of furthering the principle of collective bargaining as 
between labor and management. This is my personal point of view, 
but it is also set forth in the National Industrial Recovery Act. 

. . It must be obvious that the. best possible results in rehabilitat- 
ing our economic structure ai'e to be found in the well-organized and 
highly developed organization of both employees and employers, with 
their relationship resting upon the foundation of conciliation and arbi- 
tration and the full and frank recognition of the inescapable community 
of interests to be found in the industry itself. 

Board gerrymandering and not carrying out die pm-poscs of die Board. I think 
that is a risk you must run in all democratic governments.” 

S. Hearings on S. 1958, 74di Congress, 1st Session, Part I, pp. 82-83. 

J By a vote of 63--12. Congressional Record, 74th Congress, 1st Session, p. 

Schechter Poultry Corp. et al v. United States, 295 U. S. 495 (1935 ). 
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“The Federal Government has indicated through the National In- 
dustrial Recovery Act its desire that labor and management organize 
for the purposes of collective bargaining and tlie furtherance of in- 
dustrial peace and prosperity, but the Federal Government cannot, of 
course, undertake to compel employees and employers to organize. It 
should be a voluntary organization.” 

The AF of L may have helped the President to make up his 
mind. William Green, in a speech on May 23, 1935, at Madison 
Square Garden, told a mass meeting of labor leaders that labor 
would organize all its economic strength to force Congress to 
adopt what it called its Bill of Rights and its Magna Charta. Mr. 
Green called for political retaliation against those congressmen 
who did not support the Wagner Bill.®^ 

On May 24, Mr. Green, John L. Lewis, Sidney Hillman, Secre- 
tary Perkins, Donald Richberg, Judge Stephens of the Department 
of Justice, and Senator Wagner conferred with the President and 
discussed the administrative features of the pending bill. For 
the first time, the press and the labor leaders, following the con- 
ference, said that Mr. Roosevelt favored the legislation and agreed 
to put the pending bill on his “must” legislation list. The Presi- 
dent had been won over.®^ 

Mr. Raymond Moley has written with regard to the Wagner 
Act: 

“Senator Wagner’s Labor-Relations bill, which the President had no 
intention of supporting in January, developed unforeseen strength in 
Congress. As spring came on, the President faced the necessity of 
deciding whether he would accept it. By early June, partly because 
he needed the influence and votes of Wagner on so many pieces of 
legislation and partly because of the invalidation of the N.I.R.A., he 
flung his arms wide open and suddenly embraced the. Wagner bill — 
whose palpable one-sidedness could have been eliminated then and 
there.” 

The House was not difiicult to convince in light of the immedi- 
ate consequences of lower pay and longer hours that followed the 

Public Papers and Addresses of Franklin D. Roosevelt, Random House, Vol, 
IV, pp. 78-79. 

^^New York Times, May 24, 1935, p. 1. 

Neiu York Tmes, May 25, 1935, p. 1. 

Raymond Moley, After Seven Years, Harper and Bros., n. 304. 
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overthrow of the N.LR.A. three days later. Representative Con- 
nery asked the House on June 19 to pass the bill as it was re- 
ported with committee amendments, and he said in the House 
that the bill then was in the form the President desired. The 
blouse passed the bill without a record vote.*”^ 

For practical purposes there was no labor board of any kind 
following the Schechter decision on May 27, 1935, The Board 
continued to exist, however, since its life was to run until June 16, 
1935, under Resolution No. 44; but the powers of adjudicating 
Section 7(a) disputes disappeared, and all cases pending in the 
courts by the Board were dropped. On June 15, 1935, the Presi- 
dent by executive order extended the life of the Board until July 
1, 1935, and later extended its existence to September 1, 1935.““ 

The Wagner Act as passed was very similar to the bill as intro- 
duced. The House insisted upon an amendment that would 
broaden the jurisdictional basis for the legislation and shift the 
emphasis from the maintenance of purchasing power to the pre- 
vention of strikes. The Senate agreed to the change. The defini- 
tion of commerce was somewhat narrowed ( “communication” was 
dropped). The Senate bill would have had the Board an “in- 
dependent agency in the executive branch of the Government”; 
but the House insisted that the phrase be struck, since the Board 
was to be comparable to the Federal Trade Commission and was 
to be quasi-judicial and quasi-legislative. The House desired an 
amendment in light of Rathbun v. United States,^'^ handed down 
May 27, 1935, so that there would be no unlimited removal power 
by the President implied on the basis of the power to appoint 
Board members. A slight change, which would later become im- 
portant, was made in the section relating to the appropriate-unit 
problem and the power of the Board thereunder. To assure 
“abundant caution,” the House amendment inserting “due notice” 
with regard to Board hearings was adopted, although the con- 
ference committee believed that to be implied in the bill. The 
House amended the bill to provide that nothing in the Act should 

Congressional Record, 74tli Congress, 1st Session, p. 7681. 

^'‘ Executive Order No. 7074 reestablished the N.L.R.B. and fixed its functions 
under Senate Resolution No. 113, which extended a skeleton N.R.A. The life of 
the Board was fui'tlrer extended by Executive Orders Nos. 7089 and 7121 to 
September 1, 1935, when the new N.L.R,B. under the Wagner Act would begin 
operations. 

'^^'295 U. S. 602 (1935). 
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abridge the freedom of speech, or of the press, but this was 
dropped in conference on the grounds tliat such an amendment 
could have no legal effect; it would only restate the first amend- 
ment to the Constitution, which was above congressional declara- 
tions. Several other amendments wdiich improved construction 
were agreed upon in conference. The fifth unfair labor practice 
was added; the arbitration provisions were dropped because 
Senator Wagner concluded that proscriptions and the duties of 
arbitration and mediation should not be the function of the same 
body.^'’^ 

Both bodies of the Congress approved the Wagner Bill on June 
27, 193.5; and President Roosevelt signed the Act on July 5, 1935.'“*® 
The signature of the President was the signal for an agency of the 
Federal Government to function protectively, and that agency 
was to possess sufficient powers of enforcement. 

H. Report No. 1147 (on S. 195S), S. Report No. 373, Conference Report No. 
1371, 74th Congress, 1st Session. 

49 Stat. L. (I) 449. Upon signing the Act the President said: 

“This Act defines, as a part of our substantive law, the right of self-organiza- 
tion of employees in industry for the purpose of collecti\ e bargaining, and pro- 
vides methods by which the Government can safeguard that legal right. It estab- 
lishes a National Labor Relations Board to hear and determine cases in which it 
is charged that this legal right is abridged or denied, and to hold fair elections 
to ascertain who are the chosen representatives of employees. 

“A better relationship between labor and management is the high purpose of 
this Act. By assuring the employees the right of collective bargaining it fosters the 
dex’elopment of tlie employment contract on a sound and equitable basis. By 
providing an orderly procedure for determining who is entitled to represent tlie 
employees, it aims to remove one of the chief causes of wasteful economic strife. 
By preventing practices which tend to destroy tire independence of labor, it 
seeks, for every worker within its scope, that freedom of choice and action which 
is justly his. 

“The National Labor Relations Board will be an independent quasi-judicial 
body. It should be clearly understood that it will not act as mediator or conciliator 
in labor disputes. The function of mediation remains, imder tliis Act, the duty 
of the Secretary of Labor and of the Conciliation Service of tire Department of 
Labor. It is important that the judicial function and the mediation functioir 
should not be confused. Compromise, the essence of mediation, has no place in 
the interpretation and enforcement of the law.” 

Public Papers and Addresses of Franklin D. Roosevelt, Random House, Vol.* 

IV, irp. 294-295. 
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The newly enacted public policy ’ was to encourage collective 
bargaining and protect the right of the workers to organize and 
designate representatives. To implement the policy, an inde- 
pendent Board of three members was to be created, and the ac- 
tivities and employees of the first National Labor Relations Board 
were to be transferred to the new Board, 

The right of the worker to self-organization and collective 
bargaining was specifically affirmed; and such affirmation was 
similar to Section 7(a) of N.I.R.A., the Railway Labor Act as 
amended in 1934, the statement of policy in the Norris-La Giiardia 
Act, sections of the Bankruptcy Act amendments of 1933, and 
sections of the Emergency Railroad Transportation Act. The 
affirmation is fortified by five proscriptions against certain forms 
of employer activity. The employer may not ( 1 ) interfere, re- 
strain, or coerce the employees in the exercise of their rights; 
(2) dominate or interfere with the formation or administration of 
any labor organization, including financial support; (3) discrimi- 
nate in regard to hire, tenure, or conditions of employment in or- 
der to encourage or discourage membership in any labor organi- 
zation, provided, however, that an employer may enter into a 
closed-shop agreement providing a majority of the employees 
have ‘designated the representative; (4) discriminate against an 
employee for filing charges or giving testimony under the act; 
(5) refuse to bargain collectively with representatives of the em- 
ployees. 

The principle of majority rule is followed for the selection of 
representatives, and the Board has the responsibility and discre- 
^ For the entire Act see Appendix I. 

58 



THE LEGISLATIVE POLICY 


59 


tion to determine tlie appropriate unit. The Board, in event of 
controversy, is to investigate and certify the proper representa- 
tives, after an election or other “suitable method.” Since an in- 
vestigation by the Board to ascertain proper representatives is a 
factual determination, the facts must be filed with the court where 
the certification of the representatives is the basis, in whole or 
in part, for a Board order. 

Whenever the proscribed unfair practices would aflFect com- 
merce, the Board is empowered to prevent such practices if a 
charge is brought. The procedure necessary under the Act 
provides for a complaint, hearing, and answer; and rules of evi- 
dence prevailing in courts of law or equity are not controlling. 
The testimony is to be reduced to writing, arguments before the 
Board may be held, and the Board issues its findings of fact. With 
its findings of fact, the Board either orders the dismissal of the 
case or orders the person complained of to cease and desist. The 
Board may also order reinstatement with back pay, or such other 
action as will effectuate the policies of the Act. 

The Board’s orders are not self-enforcing; and recourse is to the 
circuit courts of appeal, both for the agency and the person 
aggrieved by a Board order. Before the courts, the Board’s find- 
ings of fact, if supported by evidence, are conclusive. Appeal is 
to the Supreme Court. 

The Board is given investigatory powers, but the exercise of 
such powers is limited to the prevention of unfair labor practices 
and representation proceedings. 

No penalties are provided for violations of the Act, although 
one section does provide a fine, or imprisonment, or both, for 
willful interference with the Board members or agents in the 
performance of duty. 

There is a provision that nothing in the Act shall be construed 
as a limitation of the right to strike. 

There are no provisions in the Act relating to compulsory 
arbitration, wage-fixing, or collective agreements which might be 
made. This Act is rather of “policing” character, designed only 
to assure that collective bargaining as a process engaged in by 
employers and employees will be possible. Not even union or- 
ganization was to be promoted, although collective bargaining 
was to be encouraged. The Act assumes that by bargaining the 



60 


THE LEGISLATIVE POLICY 


employees will reach agreements with employers more amicably, 
that there will be more industrial peace through fewer strikes, 
and that, therefore, purchasing power will be better maintained. 
The Act as designed is essentially an instrument dealing with 
rights and not with wage levels or the length of the work week, 
though it raises problems going beyond the ambit of political and 
economic rights. As public control legislation, the Act defined 
public policy and circumscribed certain employer activities in 
order to render the policy effective. 



Chapter TIL CONSTITUTIONAL ISSUES 


The Board early sought Supreme Court decisions on the con- 
stitutional issues, for which it carefully selected cases that 
would lay important and far-reaching groundwork. The “Labor 
Board cases,” the decisions of which were handed down on April 
12, 1937, are regarded generally as the cases wherein the funda- 
mental constitutionality questions of the Wagner Act were an- 
swered. The Court decided five cases on that date, the most im- 
portant of which was the Jones IjaiigJiUn case. The other four 
cases hinged to a considerable extent upon the reasoning in that 
case.^ 


A. May the Congress Regulate? 

The first question presented was: May Congress regulate? 
Or, to state the issue differently: Do the unfair labor practices 
proscribed by the Act, and prohibited in a given case by a Board 
order, affect commerce? Do the facts demonstrate that interstate 
commerce is involved if the practices do affect commerce? 

It was argued before the Court by the Jones & Laughlin Cor- 
poration that the act was, actually, a regulation of all industry 
and all industrial relations. The Supreme Court, however, pointed 
to the definition of “commerce” and the act’s own limitation that 
it applied only when interstate commerce was affected; indeed, 
the Court went further and defined when commerce was affected: 

’ N.L.R.B. V. Jones ^ Laughlin Steel Corp., 301 U. S. 1 (1937); N.L.R.B. v. 
Fniehauf Trailer Co., 301 U. S. 49 (1937); N.L.R.B. v. Friedman-Harry Marks 
Clothing Co., 301 U. S. 58 (1937); Associated Press \. N.L.R.B., 301 U. S. 103 
(1937); Washington, Virginia ir Maryland Coach Co. v. N.L.R.B., 301 U, S. 142 
(1937). 
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“This definition is one of exclusion as well as inclusion. The grant 
of authority to the Board does not purport to extend to the relationship 
between all industrial employees and employers. Its terms do not 
impose collective bargaining upon all industry regardless of effects 
upon interstate or foreign commerce. It purports to reach only what 
may be deemed to burden or obstruct that commerce and, thus 
qualified, it must be construed as contemplating the exercise of control 
within constitutional bounds. It is a familiar principle that acts which 
dii'ectly burden or obstruct interstate or foreign commerce, or its free 
flow, are within the reach of the congressional power. Acts having 
that efi’ect are not rendered immune because they grow out of labor 
disputes.” ^ 

With regard to unfair labor practices the Court held that they 
were no more than the safeguard for a long-standing and funda- 
mental right. “Discrimination and coercion,” said the Court, “to 
prevent the free exercise of the right of employees to self-organi- 
zation and representation is a proper subject for condemnation 
by competent legislative authority,” and pointed to other cases 
before it in the past where the right had been upheld. 

Production activities, which, it was argued, constituted manu- 
facturing and, therefore, were without the aspects of interstate 
commerce, were held to be no excuse for violation of the proscrip- 
tions of the Act; and the Court stated that local activities which 
affected commerce clearly came within the interstate-commerce 
ambit. Applying to the specific case, the Court delivered the 
pregnant statement: 

. . In view of respondent’s far-flung activities, it is idle to say that 
the effect would be indirect and remote. It is obvious that it would be 
immediate and might be catastrophic. We are asked to shut our eyes 
to the plainest facts of our national life and deal with the question of 
direct and indirect effects in an intellectual vacuum. Because there 
may be but indirect and remote effects upon interstate commerce in 
connection with a host of local enterprises throughout the country, it 
does not follow that other industrial activities do not have such a close 
and intimate relation to interstate commerce as to make the presence 
of industrial strife a matter of the most urgent national concern. 
When industries organize themselves on a national scale, making their 
relation to interstate commerce the dominant factor in their activities, 

-N.L.R.B. V. Jones <b Laughlin Steel Corp., SOI U. S. 1 (1937). 


CONSTITUTIONAL ISSUES 


63 


how can it be maintained that their industrial labor relations constitute 
a forbidden field into which Congress may not enter when it is neces- 
sary to protect interstate commerce from the paralyzing consequences 
of industrial war? We have often said that interstate commerce itself 
is a practical conception. It is equally true that interferences with 
that commerce must be appraised by a judgement that does not ignore 
actual experience.” “ 

The Court still insisted that the distinction between activities 
local and activities national in character must be maintained as 
vital to the maintenance of our Federal system; hence, whether 
particular action lay within Federal control would depend upon 
the individual cases arising. 

B. Is Substantive Due Process Violated? 

The next question considered l^y the Court was whether, given 
the power to regulate, the means were adequate and related to 
the objectives sought? Was it unreasonable, arbitrary, or cap- 
ricious to issue cease and desist orders to effectuate the policies 
of the Act? 

The Court recognized that self-organization and collective bar- 
gaining lead to industrial peace and that the conference table and 
negotiation prevent strife. It approved, then, the various steps 
taken by the Board to effectuate the policy of the Act in light of 
the findings of fact and established that the regulation was rea- 
sonable, not arbitrary or capricious. The Court pointed out 
that: " 

1. The statute restrained employers interfering with the right of 
employees to organize and bargain collectively. Such restraint could 
not be called arbitrary or capricious. 

2. The employer must bargain with authorized representatives, but 
die Act does not preclude individual contracts. 

3. The Act does not compel agreements between employers and 
employees. 

4. The Act does not interfere with the right of the employer in hire 
or discharge if coercion and intimidation are absent. This is to be 
determined by the facts in each case. 

” Ibid. 

Ibid. 
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5. The right of the employer to conduct his own business can not 
be said to be arbiti'arily restrained by regulations which protect the 
employees’ rights. 

6. If the Act is one-sided in that it subjects the employer to super- 
vision and restraint and does not do so with employees, that is a matter 
of legislative policy, not legislative power. 

7. Orders issued by the Board were authorized by the Act. Orders 
requiring reinstatement or back pay were valid and represented rea- 
sonable regulation because tliey were necessary to effectuate tlie 
policy, and the policy was based on facts to wliicli the Court gave 
judicial recognition. The Seventh Amendment, providing for trial by 
jury in suits at common law where more than tlie sum of tv'enty dol- 
lars is involved, did not apply to back-pay orders because this was a 
statutory proceeding and not a proceeding at common law. 

C. Is Procedural Due Process Violated? 

Assuming that Congress had the power to regulate, and assum- 
ing, too, that the means were I'elated to the end to be attained, 
was the application of the means arbitrary, capricious, or unrea- 
sonable? Pleld the Court in the Jones 6- Laughlin case; 

“The Act establishes standards to which the Board must conform. 
There must be complaint, notice, and hearing. The Board must re- 
ceive evidence and make findings. The findings as to the facts arc to 
be conclusive, but only if supported by evidcMicc*. The order of tlu' 
Board is subject to review by the designated court, and only wlien 
sustained liy the court may the order be enforced. Upon that revicnv 
ail questions of jurisdiction of the Board and reguIarit^• of its proceed- 
ings, all questions of constitutional right or .statutor\' aiithoritv. are 
open to examination by the court. We construe the pi\)cedural pro- 
visions as aflbrdiiig adequate opportunity to secnw judicial protection 
against arbitrary action in accordance with the wtdl-settk‘d j-ules ap- 
plicable to administrative agencies set up by Congnxss to aid in the 
enforcement of valid legislation. . . . RespoiRU>nt was notifi(Hl and 
lieard. It had opportunity to meet the charge of unfair labor practice's 
upon the merits. . . . Tlie facts found by tiu' Board support its ordt'i' 
and the evidence supports the findings. Respondent has no just 
ground for complaint on this score.” " 
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The five cases which established the constitutionality of the Act 
did not, of course, constitute the only cases coming before the 
Supreme Court. During the next three years many cases were to 
be brought which would question the power of the Board, the 
findings of facts, or the procedure used by the Board. But the Act 
became significant in American life on April 12, 1937, and later 
cases were applications of the Act to specific factual situations. 




Part Two 

Unfair Labor Practices 




Chapter IV. UNFAIR LABOR PRACTICES 


The protection of the right of self-organization and the right 
to bargain collectively under the National Labor Relations Act is 
positively asserted in Section 7: “Employees shall have the right 
to self-organization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their own choos- 
ing, and to engage in concerted activities, for the purpose of col- 
lective bargaining or other mutual aid or protection.” Section 7 
is fortified by Section 8, which prohibits certain unfair labor 
practices. 

Five subsections of Section 8 specify “particular” unfair prac- 
tices. But the particularity is misleading, for subsection 1 is a 
blanket prohibition which not only includes the unfair practices 
listed in the remaining subsections but also permits the Board via 
decision to determine and cite as “unfair” practices which operate 
to prevent fulfillment of the Act’s purpose.^ Subsection 1 makes 
it an unfair labor practice for an employer “to interfere with, 
restrain, or coerce employees in the exercise of the rights guaran- 
teed in Section 7.”^ The Board has held that any employer vio- 
lation of other subsections is, at once, a violation of the first. But 
not all violations of the first subsection are also violations of other 
subsections; hence, an analysis of cases falling under the first 
proscription will indicate practices not specified in other subsec- 
tions as “unfair” but which have been held to interfere with, re- 
strain, or coerce employees. In general, such practices are well- 
known employer tactics. 

’ The annual reports of the Board were chiefly relied upon to ascertain what 
types of employer activity violated the Act. 

- See Section 8(1) of tlie Act, Appendix I. 
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UNFAIR LABOR PRACTICES 


A. Employer Activity Regarded as Inteiderence, 
Restraint, and Coercion 

1. Espionage 

Employers and employees have long used espionage in the 
management-labor conflict. Employer espionage, in its many 
forms, has been condemned by the Board as an unfair labor prac- 
tice. Espionage may be carried on by professional spies hired for 
the purpose, by regular employees induced to do so, by officials 
or supervisory employees, or by officials’ confidential employees. 
In almost every case the espionage has been an acti^^ity engaged 
in to promote employer action deemed contrary to Section 7, such 
as discrimination in hire or tenure of employment. The Board 
holds, however, that espionage itself constitutes an unfair labor 
practice.'* 

2. Bribery 

The Board has found employers engaging in subtle and direct 
types of bribery. In the McNeely and Price Co. case ' officials of 
the company attempted by bribery to induce unionists to change 
their affiliation; and the Board cited this as in itself an act of inter- 
ference, restraint, and coercion. In the Carlisle Lumber case the 
union representative was ofl'ered “a job in Seattle at a huge salary 
provided he would desert the union.” In the Stachpole Carbon 
case the plant manager infoimed two union men that the com- 
pany . . would give them a building it had erected, to use as 
they saw fit. He suggested that they might use it for business 
purposes.” Large-scale bribery has been cited by the Board in 
such instances as the McNeely case where, in an election, it was 
found “the respondent [company] promised and subsequcnth’- 
awarded vacations-with-pay in return for the general repudiation 
of an ‘outside’ union.” 

" See Matter of Fruehauf Trailer Co., 1 N.L.R.B. 68,- Matter of Friechnim-Hurnj 
Mai'ks Clothing Co., 1 N.L.R.B. 411; Matter of Martin Dtjeing and F inii'hing Co.. 
2 N.L.R.B. 403; Matter of Millfay Mfg. Co., 2 N.L.R.B. 919. A.s of [uue rToBO' 
the Board had rendered 44 decisions in wliich espionage had been found. Pre.s.s 
release R“1781. 
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3. Propaganda 

The Board has found employers engaging in all manner of 
propaganda in attempts to thwart the union. Propaganda having 
as its objective the avoidance of collective bargaining and in- 
fringement of the right to organize has been held an unfair prac- 
tice in many cases. Because it is often subtle and coercive only 
in light of the facts, the propaganda is always viewed against the 
background in which it is found. 

Statements and actions constituting propaganda for employer 
benefit have been held to be unfair practices in many different 
manifestations: 

1. The making of anti-union addresses at mass plant meetings. 

2. Discrediting the union and union leaders. This at times has 
meant vilifying the union members and organizers. It has been 
held by the Board to be a violation for employer representatives 
to appear at union meetings and heckle the speaker, because such 
action tends “to thwart union organization.” 

3. Threatening to close the plant, as in the Remington-Rand 
case,’^ where the plant did close and a “for sale” sign was dis- 
played. 

4. Threatening to go out of business, or threatening to move 
the business to another locality. The latter is a potent weapon 
in industries where the unit is mobile, as in shoes, or where the 
economic life of the whole community depends upon the em- 
ployer. 

5. The use of a newspaper to propagandize, or the use of “mis- 
sionaries,” the radio, rumors, and “back-to-work” movements. 

6. The use of municipal authorities and business men to spread 
propaganda and to prevent union activity.® 

4. Economic Pressure 

Often an employer attempts to bring pressure against the in- 
dividual to prevent the growth of a union. He may do this by 
such practices as threatening discharge of a union man, emphasiz- 

^2 N.L.R.B. 626. 

See Matter of Williams Manufacturing Co., 6 N.L.R.R. 135; Matter of Sun- 
shine Milling Co., 7 N.L.R.B. 1252; Matter of Nebel Knitting Co., 6 N.L.R.B. 
284; Matter of Remington-Rand Co., 2 N.L.R.B. 626; Matter of Regal Shirt Co., 
4 N.L.R.B. 567. 
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iiig protection for non unionists, threatening eviction from coin- 
pany-owned houses, withholding credit at company stores, and 
use of the lockout." 

5. Individual Dealing 

The employer may try to avoid a union by dealing directly with 
the individual Often the employee is questioned with regard to 
his union activity or persuaded to refrain from joining some par- 
ticular organization. Employers sometimes demand that em- 
ployees sign individual applications to return to work following 
a strike, or the employer may approach each emplo)'ee to return 
to work. It is not unknown for the employer to bargain indi\'idu- 
ally by forcing the employee to sign a “yellow dog” contract. 
Often an employer has been found to have circulated a petition 
for employees to sign to the effect that they desire no outside 
union or organizers. This is sometimes followed by a secret- 
ballot vote where the employee in fact has no alternative but to 
vote for the employer’s plan.“ 

6. Incitement to Violence 

Employers have been held guilty of an unfair labor practice 
where it is clear that they have incited violence as a means of 
avoiding dealing with unions. The Rand case may be cited, and 
in part the Board’s decision read; “ “Scenes of disorder and vio- 
lence, to be described to the public as riots, were staged. . . . 
In the planning of these disorders, the respondent t‘xhibit(Hl the 
small value it placed on human life, for with e\’im-]Kmd('d)u'ss it 
stood willing to sacrifice the lives of the men whom it hircal to 
l)reak the strike as well as those of the strikers.” In the Clover 
Fork Coal case^“ a mine superintendent said, “If one of rnv mt'u 
will pick up a stick and whip hell out of one of tlicm organizers, 

■’ See Matter of Pacific Qreijhound Lines, Inc., 2 N.L.R.B. 4-l\: Matter <if Harris- 
burg Childrens Dress Co., 2 N.L.R.B. 1058; Matter of Alaska Juucan C.ahl Min- 
ing Co., 2 N.L.R.B. 125; Matter of Santa Cruz Fruit Packbig Co., i X.1,.1LU. 454, 

’"See Matter of Metropolitan Engineering Co. and MctroiioJitan Device Corp., 
4 N.L.R.B. 542; Matter of Alaska Juneau Gold Mining Co., 2 N.L,.R.B. 12.5: .Mat- 
ter of Columbian Enameling and Stamping Co.. ,1 N.L.Jt.B. LSI; Matter ol' .\tlas 
Bag and Burlap Co., Inc., 1 N.L.R.B. 292; Matter of Clorer Fmk Coal Co., 4 
N.L.R.B. 202. 

”2 N.L.R.B. 626. 

’“4 N.L.R.B. 202. 
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I will go to Judge Gilbert and see he don’t put in a day in jail and 
I will pay the fine.” 

7. Strike-breakers 

The Act specifies that nothing therein shall limit the right to 
strike. The employment of professional strike-breakers has been 
held an unfair labor practice by the Board. Closely allied to the 
use of strike-breakers is that of “missionaries” or “union-wreck- 
ers,” which has also been held a violation of the Act.^^ 

8. Miscellaneous Practices 

A large number of other practices, some of which violate other 
portions of the Act, have been found by the Board to violate the 
first proscription. Some of these are: The employer shows favor- 
itism between two outside unions; “ discrimination by the em- 
ployer; the refusal by the employer to deal with representatives; 
the discharge of employees for concerted activity where the ques- 
tion of imionivSm was not involved but the employees acted spon- 
taneously and conceitedly; the employer’s abrogation of seniority 
agreements with a union; company domination of the union by 
the employer; employer acquiescence in anti-union employees 
ejecting union employees from the plant; limitation of employees 
in their selection of representatives; pay increases by the employer 
to forestall a union trend; the distortion of the significance of the 
Act by the employer; the intimidation of the employees by super- 
visors of the respondent; the formation of vigilantes, the formation 
of employee committees, action intended to intimidate strikers 
and pickets, and the sending of telegrams to the governor of a 
state asking for militia; the intimidation of the employee for testi- 
fying under the Act; a change in the method of doing business for 
the purpose of avoiding the Act.^'* 

See Matter of Elbe File and Binder Co., Inc., 2 N.L.R.B. 906-, Matter of 
Remington-Rand Co., 2 N.L.R.B. 626. 

Tills is.sue often arises because of tlie split in the labor ino\'ement. When 
employers show faxoritism for the CIO or AF of L affiliate, the Act is violat'd 
e\'eii though there is no company domination of tlie union. The issue may also 
arise- wlien an t'lnployer favors an affiliate of a national organization as against a 
Irulv indi'pendeiit organization, or vice versa. 

‘■'See Mailer of Letiox Shoe Co., Inc., 4 N.L.R.B. 272; 'Matter of Indianapolis 
Cloce Co.. 5 N.1..R.B. 231; Matter of Brown Shoe Co., Inc., 1 N.L.R.B. <S03; 
Mailer of Altorfcr Bro.s. Co., 5 N.L.R.B. 713; Matter of Wallace Mfg. Co., hw., 
■2 N.L.R.B. lOSJ; Matter of the A. S. Abell Co., 5 N.L.R.B. 644; Matter of 
Jacob A. Hunkele, 7 N.L.R.B. 1276. 
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B. Company Domination of Employee Organizations 

One of the issues emphasized during congressional debate on 
the Act was company unionism. In the hearing on the W agiier 
Bill, Senator Wagner developed from employee witnesses the 
means by which many employers dominated “independent” un- 
ions. The N.I.R.A. experience had revealed that a specific pro- 
hibition was necessary to prevent the circumvention of trade 
unionism and collective bargaining through the formation of pup- 
pet organizations by employers. Consequently it is made an un- 
fair labor practice for an employer “to dominate or interfere witli 
the formation or administration of any labor organization or con- 
tribute financial or other support to it: Provided, that subject to 
rules and regulations made and published by the Board . . . an 
employer shall not be prohibited from permitting emplo)'ees to 
confer with him during work hours without loss of time or pay,” 
The techniques used by employers \’ary from sul:)tle to overt acts 
of violation. The Board met the problem of defijiition, 1)ut 
through case decisions it gave content to “domination,” “inter- 
ference ” “formation ” and “administration.” 

To be a “labor organization” under the Act, the purpose of 
existence “in whole or in part” must be to deal with empIo\^ers 
“concerning grievances, labor disputes, wages, rates of pa\’, biours 
of employment, or conditions of work.” Thus, the Act apph(\s 
to all company-dominated unions unless they are for purc*ly social 
purposes. In the Board’s experience are to be found all types {.)f 
employee organizations and varying degrees of organization de- 
velopment, which range from the mature union to the shceixcst 
skeletons of collective action. The Board has held, for instanc(\ 
that a labor organization existed when there \^'ere no olfic'crs, ]io 
bylaws, no dues, no eligibility rules, no meetings b\' the membta's, 
and but one document, which was a petition signt^l ])v tin- inen 
acknowledging that their superior officers constituted a bargainiug 
committee.^'" 

The Board has held consistently that the officers and super- 
\asory employees act for the employer and that their acts, ihert'- 

’“See Section S(2) of the Act, Appends I. 

’■'Section 2(5). See Appendix I. 

Matter of Virginia Ferry Carp,, N.L,l\,h. ISO. 
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fore, constitute a violation if the proscribed results are produced 
or intended to be produced. It seems patent that the executive 
and production officials would be held responsible for activities. 
Such officials include the president, vice-president, secretary, and 
treasurer of a corporate employer, as well as a general manager, 
a plant superintendent, a departmental superintendent, a fore- 
man, or a personnel director.^® Below the higher reaches of the 
hierarchy of policy-determination, however, it often becomes 
difficult to ascertain who is responsible for labor policy; and the 
Board determines each case on its merits. The chief factor relied 
upon by the Board is whether the employee acts in a supervisory 
capacity rather than in the capacity denoted by the title or rank 
accorded him. Always subject to modification in light of facts, 
the Board presumably will hold that supervisory capacity is in- 
volved where the employee has “power to hire and discharge, or 
the power to recommend hiring, discharging, or the granting of 
wage increases, or those whose duties include apportioning work, 
enforcing discipline, or maintaining productivity.” The Board 
may even find a violation if the employer works through third 
parties such as prominent citizens or businessmen groups. 

The ingenuity of some employers in attempting to avoid a vio- 
lation of the company-domination proscription, while accomplish- 
ing the ends desired, is impressive. The Board may be said to 
match such ingenuity, however, and it discovers all manner of 
activities. A number of such activities may be indicated, which 
demonstrate but do not exhaust the types of activities held illegal. 

1. The employer evades the outside union but recognizes the 
inside union, deals with it, encourages its growth, and expresses 
his preference for it. 

2. The employer posts notices praising the inside union when 
the employer’s antagonism to outside unionism is known or dem- 
onstrated by other circumstances. 

8. The employer furnishes the local union with a constitution, 

Third Annual Report, N.L.R.B., pp. 110-111. 

p. 181. 

Matter of Regal Shirt Co., 4 N.L.R.B. 567. In this case the mayor, busi- 
nessmen, and prominent citizens endeavored to dissuade workers from joining 
the union. These parties had a “financial stake” in the business via “general 
business.” The Board held the respondent in violation of the Act by his “failure 
to disclaim the mayor’s statements. . . The respondent’s officers had also 
discouraged the union. 
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bylaws, and propaganda which indicate employer approval of 
the local. Without investigation, the employer accepts the local 
union’s claim that it represents a majority; and the employer there- 
upon proposes a contract for exclusive representation. 

4. The employer furnishes the union with supplies and money 
and permits employees to solicit inside-union membership on 
company time. Allied to that is the practice whereby the em- 
ployer furnishes a lawyer to aid in fonning an inside union and 
drawing a contract between the employer and the inside union. 

5. The foremen and assistants of the employer circulate a 
paper favoring an inside union, thereby leading others to organize 
the inside union. 

6. The personnel director of the employer heads an association 
and supervisors collect dues. The employer indirectly makes 
possible an income to the association. 

7. The personnel director and general managers form an em- 
ployee-representation plan which still }ea\*es tlie ein|)Ioyer witli 
veto power over amendments and committee action. 

8. The employer diverts employees’ organizing desires from 
an outside union to an inside union by speech and action which 
indicate the employer’s attitude toward the outside union, al- 
though the employer’s words assure the worker freedom of choice 
between no union, an outside, or inside union. 

9. The employees have the semblance but not the substance of 
collective action when membership in a “plan” hinges on tanploy- 
ment and not free choice, the “plan” is financiall}' supported Iw 
the employer by indirection, and ability of em])loN'e<?s to cbangt^ 
the “plan” is subject to the employer’s desires. 

10. Supeiaisory employees disparage a rival labor organ i/ut Ion. 

11. The employer renders support by deducting from tlu* em- 
ployee’s pay a sum which is divided between the fa\'ored “asso- 
ciation” and the company’s health and benefit plan. 

12. The emplo}'er threatens to dismiss employees if tliey do not 
join a preferred organization. 

13. The employer dismisses employees if tliey do Hot join a 
preferred organization. 

14. The employer opposes the outside union and rc'cognizcs 
the inside union or association as a bulwark of protection. He 
may even grant demands as part of the strateg)’. \\’hcre there is 
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an inside union, the Board investigates the nature and extent of 
collective bargaining to aid in ascertaining the independence of 
the inside union." 

C. Discrimination With Regard to Labor Organizations 

The third proscription makes it an unfair labor practice for an 
employer “by discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to encourage 
or discourage membership in any labor organization.” There 
is a provision legitimatizing a closed-shop contract where the em- 
ployer and the organization so agree provided the organization 
represents a majority in the unit appropriate for collective bar- 
gaining. 

Many of the cases coming before the Board charge a violation 
of this proscription. Frequently the violation is clear and may 
even be uncontradicted by the employer. But the employer will 
often attempt to camouflage the real motivation for violation of 
the Act; hence the Board must arrive at its decision by considering 
the labor-relations background, the attitude of the employer both 
before and after passage of the Act, the practices carried on in 
different types of business, and the circumstances of each case. 
It thus becomes difflcult to obtain a pattern of employer action 
which could be said to be in violation of the Act. Some types of 
action which illustrate employer violations may be listed: 

1. The employee is discouraged outright because he is mem- 
ber of, or active in, a labor organization which the employer op- 
poses. 

2. Because of union activity, the employee is discriminatorily 
locked out following a strike. 

-- See Matter of Sterling Electric Motors, Inc., 8 N.L.R.B. 173; Matter of the. 
Pure Oil Co., 8 N.L.R.B. 207; Matter of Lone Star Bag and Bagging Co., 8 
N.L.R.B. 244; Matter of Ronni Parfum, Inc., 8 N.L.R.B. 323; Matter of Elkland 
Leather Co., Inc., 8 N.L.R.B. 519; Matter of Serrick Corp., 8 N.L.R.B. 621; Matter 
of Newport News Shipbuilding and Dry Dock Co., 8 N.L.R.B. 866; Matter of 
Crawford Mfg. Co., 8 N.L.R.B. 1237; Matter of H. E. Fletcher Co., 5 N.L.R.B. 
729; Matter of Industrial Rayon Corp., 7 N.L.R.B. 878; Matter of Phillips Packing 
Co., 5 N.L.R.B. 272; Matter of Plighway Trailer Co., 3 N.L.R.B. 591; Matter of 
Atnerican Potash and Chemical Ass’n., 3 N.L.R.B. 140; Matter of S. Blechman 6- 
SoH.S', Znc., 4 N.L.R.B. 15. 

See Appendix I, Section 8(3). 
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3. The employee is rehired after a lockout only to be dis- 
charged for apparent good cause. 

4. The employer discourages membership in one organiza- 
tions affiliate and encourages membership in another organiza- 
tion’s affiliate by failing to reinstate employees not meml^ers of 
the favored organization after the plant reopens. 

5. The employer discharges on false grounds of inefficiency. 

6. The employee is laid off ostensibly because of reduction in 
force, shutdown of a department, work shortage, etc., when in 
fact discrimination because of unionism is involved as shown b}' 
less competent or less experienced persons l:)eing retained or trans- 
ferred or rehired. 

7. The employee is rehired after a strike but is harassed until 
the job becomes unbearable and he is forced to quit. 

8. The employee is discharged because of a i-efusal to join a 
union with which the employer has a closed-sliop contract, yet the 
labor organization is not free of employer domination. 

9. The employee is discharged because he kept union litera- 
ture in his locker and wore a union button. 

10. The employee is transferred to a less remunerative job or 
to a job entailing other disadvantages because of the employer’s 
opposition to the union. 

11. The employee is discharged because the nature of the busi- 
ness demands an absence of union activity. 

12. The employer discriminates against one affiliate at the ex- 
pense of another in order to avoid the consec]uences of a juris- 
dictional dispute. 

13. The employer refuses employment becaiise the applicant is 
a union member, or has been active in union matters."' 

-‘See Matter of American Potash and Chemical A.v.v’ji., 3 N.L.R.H. 1 iO; Miitt( r 
of Mackaxj Radio 6- Tdcjiraph Co., 1 N.L.R.B. 201; Matter of Miller Corsets, lue.. 
8 N.L.R.B. .12; Matter of Islcctric Vacuum Cleaner Co., H N.L.H.ji. 1.12; Matter of 
Shellabargcr Grain Products Co., 8 N.L.R.B. 336; Matter of Lime Star Hao and 
Bogging Co., 8 N.L.R.B. 244; Matter of Mork-Judson-Vochrin^er Co. of Sorth 
Carolina, Inc., S N.L.R.B. 133; Matter of Duv4d Strain Co., Inr., 8 N.L.R.B. 31(r. 
Matter of Crosset Lumber Co., S N.L.R.B. 440; Matter of Serrick Corp., 8 N.L.R.H. 
621; Matter of Armour 6- Co., 8 xN.L.R.B. 1100; Matter of Harlan Fuel Co., 8 
N.L.R.B. 25; Matter of Eastern Footwear Corp., H N.L.R.B. 1245; Matter of As- 
sociated Press and American Newspaper Guild, 1 N.L.R.B, 788; .Matter of Star 
Publishing Co., 4 N.L.R.B. 498; Matter of Montgomertj Ward and Co., 4 N.L.R.B. 
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D. Retaliatory Discrimination 

It is made an unfair labor practice for an employer “to discliarge 
or otherwise discriminate against an employee because he has 
filed charges or given testimony under this Act.”“'' This section 
has given rise to comparatively few cases. Apparently those 
employers who have been found guilty of violating the Act do 
not seriously discriminate against employees who have brought 
charges or given testimony. The proscription is clear and definite; 
and few problems of interpretation arise, although the Board may 
be faced with determining whether an employee is actually dis- 
charged or discriminated against for giving testimony or whether 
inefficiency or some other reason is the cause of employer action. 
Only rarely does a complaint in this category reach the decision 
stage."" 


E. Refusal to Bargain Collectively 

It is an unfair labor practice for an employer “to refuse to bar- 
gain collectively with the representatives of his employees, sub- 
ject to the provisions of Section 9(a).”"" Section 9(a) is thus 
related to 8(5); and the question of the appropriate unit is at- 
tached to the unfair labor practices, for Section 9(a) is the pro- 
vision which specifies that the representatives designated by the 
majority in an appropriate unit shall be the exclusive representa- 
tives for all employees in the unit. Therefore, in many cases the 
question of the appropriate unit and the detennination of a ma- 
jority are linked with the charge that the employer has refused 
to bargain. 

The two rights the Act is designed to protect — to organize, and 
to bargain collectively — are separate ones, but the right to or- 
ganize has more meaning if through organization the employees 

See Appendix I, Section 8(4). 

Vif)lations are rarely cited, even by the Board’s annual reports. For example, 
of tlie 6807 complaint cases received in the year ending June 30, 1938, only 82 
included charges of employer violation of this proscription. See N.L.R.B, Third 
Annual Report, p. 29. For cases, see Matter of Aluminum Products Co., et al, 
7 N.L.R.B. 1219; Matter of Friedman-Harry Marks Clothing Co., Inc., 1 N.L.R.B. 
411; Matter of Fniehatif Trailer Co., I 'N.’L.R.'B. 68. 

See Appendix I, Section 8(5). 
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bargain collectively. The Act seems to emphasize that the ob- 
jective is to promote collective bargaining; hence, even it there 
we]'e no violation of the first four ot the enumerated unfair labor 
practices, the employer could still refuse to bargain, and eacli 
party would have to rely on economic weapons. Since the Act 
seeks to avoid this alternative, the refusal to Iiargain is made an 
unfair labor practice. Such refusal may be excusalilt' vhca-e die 
employer in good faith does not know with wliom to liargain, and 
in such event the Board will certify the proper representatives by 
use of its powers under the Act. What employer aeti^•ilies con- 
stitute a refusal to bargain collecti\'ely? 

1. A refusal by the employer to meet and negotiate with the 
representatives. 

2. The employer negotiates with unauthorized representatives 
when authorized representatives have been properly chosen by tlie 
employees. 

3. The employer deals with the individual emphnees when 
there is a properly chosen representative; or lu' signs a c-losed- 
shop agreement with a minority union when a union i-ejiresenting 
a majority exists, and he makes no effort to ascertain whicli union 
represents the majority of the employees; or he refuses to t'oopca-- 
ate, in the event there are competing unions, with a union at- 
tempting to prove a majority status. 

4. The employer refuses to meet with representatives before 
or during a strike (even if the strike is brought on liy misinforma- 
tion and unsubstantiated claims on the part of union leaders). 
Nor does misconduct on the part of the strikers excuse thi' em- 
ployer from his responsibility,""^ 

5. The employer refuses to bargain because Iris competilors 

-^Matter of Remmgton-Rand, supra. There are liiiiitat’Diis, hciwcMT. In tin' 
Fansteel case, 306 U. S. 240 ( 1939), the Supreme Court heki (hat tiie t-uipkn er was 
under no duty to reinstate sit-down strikers whom he luul disel unveil iisr illey.ii 
conduct e^•en if the unfair practices of the employer ])roujfht on the strike, (liuit 
is, a wrong by the employer will not justify a \wong 1)\- tlu* employee. 1 M(ire- 
over, the Court held there was no violation if the employer, al'tei disehargiim the 
sit-down strikers and hiring new men, refused to bargain eollecti\ t‘lv wit!) tlie saij)e 
union in the absence of proof that the union was .stiU "the proper n>pvese!ituti\ e. 

In N.L.R.R. V. Columbian Enameling and Stamping Co., 303 V. S. 202 ( !S)30'., 
the Court held that an employer does not \-iolate the Act if the union do. s not 
profter negotiations. . . The statute does not compel him to .st'ck out liis em- 
ployees or request their participation Tn negotiations for purpo.st^s of collective 
l)argaining . . .” 
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have not “entered into negotiations or made agreements with their 
employees.” 

6. The employer refuses to meet with the representative of 
the majority because the representative is “an outsider,” even 
when the outsider is admittedly the representative of a majority. 

7. The employer does not deny that the representative acts 
for a majority but refuses to negotiate on the grounds that the 
union demanded a signed contract and a closed-shop; that is, 
certain issues are refused as subjects of negotiation even when the 
employer does meet with the representative. 

8. The employer receives and perhaps adjusts individual 
grievances and offers such action as collective bargaining, but he 
refuses negotiation with employees as a group on wages, hours, 
and working conditions. 

9. The employer and the representatives carry on discussion 
and reach an understanding which the employer refuses to in- 
corporate into a formal binding agreement for a definite term, but 
the new understanding is made a part of company policy. Or the 
employer may even reach a “mutually satisfactory understanding” 
with the union i*epresentatives but refuse to enter into an agi*ee- 
ment with the union, although he will insist upon written con- 
tracts with the individual employees. Too, the employer may 
bargain and reach an agreement but refuse to enter into a signed 
agreement. 

10. The employer refuses to continue negotiations because the 
union, during negotiations, alters its proposed terms. 

11. The employer meets with and readily participates in dis- 
cussion but rejects all proposals of the representatives and makes 
no counter-proposal. 

12. The employer answers a request to bargain Idv discharging 
employees who refuse to forego union affiliation. 

13. The employer meets, discusses, and offers counter-proposals 
to the representatives, but the intent is to delay and to hamper and 
not to consummate an agreement. 

14. The employer bargains until an impasse is reached but re- 
fuses to continue negotiations when conditions change. 

15. The employer bargains through agents not authorized to 
reach an agreement in order to give semblance without substance 
to bargaining. 
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16. Tlie employer puts forth adverse, competiti\^e conditions 
as a reason for not bargaining. 

17. The employer undermines the union and then refuses to 
bargain on the ground that the union does not represent a maj'or- 
ity. 

18. The employer will meet with union representatives and 
treat with them as a committee of employees but will not recog- 
nize the union as such. 

19. The employer agrees to bargain with union representatives 
for only the members of the union e\'en where the union is tlie 
exclusive representative for all employees in the appropriate 
unit.''’ 

See Matter of Suhurhan Lumber Co., S N.L.R.B, 194; Matter of SJtell Oil Co., 
2 N.L.R.B. S35; Matter of Athu Bag & Burlap Co., Inc., 1, N.L.R.B. 292; Matter of 
National Motor Bearing Co., 5 N.L.R.B. 409; Matter of Rabhor Co., Inc., I N.L.R.B. 
470; Matter of Harbor Boat Building Co., i N.L.R.B. 349; Matter of Millfati Mfg. 
Co., 2 N.L.R.B. 919; Matter of U.S. Stamping Co., 5 N.L.R.B. 172; Matter of 
Atlantic Refining Co., 1 N.L.R.B. 3.59; Matter of St. Joseph Stockyards Co., 2 
N.L.R.B. 39; Matter of Federal Carton Carp., 5 N.L.R.B, 879; iSJatier of Inland 
Steel Co., 9 N.L.R.B. 783; Matter of Globe Cotton Mills, 6 N.L.R.B. 461; Matter 
of Atlas Mills, Inc., 3 N.L.R.B. 10; Matter of Jeffry-Dewitt Insulatjor Co., 1 N.L.R.B, 
618; Matter of Agwilincs, Inc., 2 N.L.R.B. 1; Matter of Kiddie Km:er Mfg. Co., 6 
N.L.R.B. 355; Matter of Grisicold Mfg. Co., 6 N.L.R.B. 298; Matter of Bilm-Cole- 
man Lumber Co., 4 N.L.R.B. 679. 


Chapter V. REMEDIES FOR UNFAIR 
LABOR PRACTICES 


A. General 

Section 10(c) of the Act empowers the Board order. In event 
the Board is “of the opinion that any person named in the com- 
plaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will effectuate the policies 
of this Act.” ^ Thus, a violation under this provision makes man- 
datory the issuance of a cease and desist order; and it also pennits 
the Board to make additional requirement of an affirmative nature, 
such as reinstatement with back pay. The power of the Board to 
issue orders is, therefore, somewhat comparable to that of an 
equity court, where relief is ordered to fit the particular case at 
hand. The action ordered by the Board, however, is circum- 
scribed by a phrase which limits the Board to orders such as “will 
effectuate the policies” of the Act; that is, to protect the right of 
self-organization and collective bargaining. Thus, the action of 
the Board in ordering relief is always based upon the particular 
case; and the approach is always that the Act is to enforce pulffic, 
not private, rights. The relief is to remedy a violation of a public 
statute so that any benefit accruing to the individual is incidental. 

Nor does the reinstatement and back-pay statement operate as 
a qualification upon the power of the Board in ordering affirmative 
action if that action effectuates the policy. The House Committee 
report contemplated that reinstatement with back pay was not 
exclusive when it stated: 

^ See Apnendix I, Section 10(c). 

8S ■ ■ 
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“The orders will of course be adapted to the needs of the individual 
case; they may include such matters as refraining from collective bar- 
gaining with a minority group, recognition of the agency chosen by 
the majority for the purposes of collective bargaining, posting of ap- 
propriate bulletins, refraining from bargaining with an organization 
corrupted by unfair labor practices. The most frequent form of 
affirmative action required in cases of this type is specifically provided 
for, i.e., the reinstatement of employees with or without back pay, as 
the circumstances dictate.”" 

As regards statutory authority, Section 10(e), wlule in itself 
perhaps a potential source of strong sanctions, i.s mild l)y compari- 
son with the sanctions afforded other agencies comparable in char- 
acter. It may be stressed that there are no penalties which attach 
to a violation of the section proscribing unfair labor practices, nor 
are there penalties attached even to a Board order, until after a 
circuit court of appeals affirms the Board order after a fidl review 
and hearing before the court. This is in contrast with the penal- 
ties attaching to violations of the statutes or final orders of such 
agencies as the Interstate Commerce Commission, the Federal 
Trade Commission, the Securities and Exchange Commission, tlie 
United States Maritime Commission, and others, where civil and 
criminal money fines or forfeitures are imposed. The orders of 
some agencies (Interstate Commerce Commission and Federal 
Communications Commission) become operati\’e when made, or 
in others become operative, final, and self-enforcing unless there 
is application for court review within a specified period of time: 
and no such advantage is possessed by the Board.'* The mildness 
of the sanctions has given rise to some demand that the Act be 
amended so that criminal penalties ma}' be imposed for \ iola- 
tions. The chief argument in support of such demand is that siicli 

- H. Report No. 1147, 74th Congress, l.st Session, p. 24, 

See the testimony of Charles Fahy before the Senate Labor Committee, Senate 
Hearings on Proposed Amendments to the National Labor Relation.^ Aet, 7f)tii 
Congress, 1st Session, Part 2, p. 389. If Board orders wt're .stfli'-eniorcing, pn'babh' 
lar less of the Board’s resourees would need to be .spent in litigation. 'I'he iniliatix e 
would be shifted to the employer, who would be more likely to eoini)l\' with Boaial 
orders. At least it would be the employer’s responsibility* to .show cbnse %\ h\- lu' 
should not comply with the Act ratlier than the Board’s 're.sponsibility to ask* tbe 
court to enforce compliance. 

References to Senate and House Hearings on Proposed Aintaidmeiiis to the 
National Labor Relations Act, 76th Congress, lst-3rd Sessions, will hereafter be 
designated S. (or H.) Hearings on N.L.R.A. 
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an amendment would bring the Wagner Act in closer correspond- 
ence with the railroad legislation, and compliance would follow."^ 
Such an amendment may not be necessary since violations already 
may mean a severe back-pay burden to the employer under the 
necessity of his making whole any losses caused by his violation 
of the Act. 

Typically, a Board order is divided into two portions: The 
negative portion, which includes the cease and desist order; and 
the afhrmative portion, which requires positive action by the re- 
spondent. 

B. The Negative Portion of an Order 

The number of parts in a cease and desist order depends upon 
the number of violations. The employer is ordered by the Board 
to cease and desist from each unfair labor practice found. For 
example, he may be ordered to cease and desist from discouraging 
membership in a union (affiliate of a national organization) by 
discrimination, or to cease dominating and interfering with the 
formation or administration of any other labor organization (the 
company union found ) . If there is a contract between a company 
union and the employer, there will be a paragraph ordering the 
employer to cease giving effect to such contract, as there will also 
be in the case where the employer has been found to be support- 
ing or otherwise encouraging the affiliate of a national organiza- 
tion. 

In addition to the specific and particular action to which the 
cease and desist order is directed, until March 3, 1941, there was 
a broad and inclusive paragraph in each cease and desist order: 

“In any other manner interfering with, restraining, or coercing 
its employees in the exercise of the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through I'epresentatives of their own choosing, or to engage in 
concerted activities for the purpose of collective bargaining or 
other mutual aid and protection as guaranteed in Section 7 of the 
Act.” This prohibition really matched the broad proscription of 
subsection 1 of Section 8, while the specific prohibitions written 

‘ CIO's 1940 Legislative Program For Jobs^ Peace, and Security, Publication No. 
38 (CIO), p. 7. 
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in each paragraph of a cease and desist order matched the other 
four subsections of Section 8/’ Since, under the Board s rulings, 
any violation found, in subsections 2, 3, 4, or 5 of Section 8 was at 
once a violation of subsection 1, then it followed that every order 
carried the comprehensive prohibition as well as the specific 
proscriptions. 

Considerable interest attached to the use of the comprehensive 
paragraph in .Board orders. Did not the use of such an article 
really constitute “Government by Injunction,” which was one e\11 
the Norris-La Guardia Act was designed to correct? The breadth 
of subsection 8(1) is unassailable: It is made an unfair labor 
practice for the employer to interfere with, restrain, or coerce 
employees in the exercise of the rights guaranteed by the Act. 
The words “interfere,” “restrain,” and “coerce” were applied, then, 
to Section 7, which matches subsection 8(1) in breadth and in- 
clusiveness: “Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or 
other mutual aid or protection.” Obviously any activity which 
can be construed as interference, restraint, or coercion will violate 
the rights listed in Section 7. Does this construction do violence 
to the alleged specificity of the Act? The Senate report in part 
read: 

. . The Committee wishes to emphasize two points. In the fir.st 
place, tlie unfair labor practices under the purview of this bill arc' 
strictly limited to those enumerated in Section 8. This is made clear 
by paragraph 8 of Section 2, which provides tluvt ‘The term “unfair 
labor practice” means any unfair labor practice listed in Section 8,’ and 
by Section 10(a) empowering the Board to prevent any unfair labor 
practice listed in Section 8.’ Unlike the Federal Trade Commission 
Act, which deals somewhat analogoii.sly with unfair trade practices, 
this hill is specific in its terms. Neither the National Lal:)or Beiations 
Board nor the courts are given any blanket antliority to prohil:>it what- 
ever labor practices that in their Judgment arc deemed to be un- 
fair . . . 

“The four succeeding unfair labor practices are designed not to 

“ See Appendix I, Sections 7 and 8. 
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impose limitations or restrictions upon the general guaranties of the 
first, but rather to spell out witli particularity some of the practices 
that have been most prevalent and most troublesome.” ® 

The House reported in part: 

“The succeeding unfair labor practices are intended to amplify and 
state more specifically certain types of interference and restraint that 
experience has proved require such amplification and specification. 
These specific p7'actices, as enumerated in subsections (2), (3), (4), 
and ( 5 ) , are not intended to limit in any way the interp'etation of the 
general provisions of subsection ( 1 ) ^ 

It is true that the use of the singular when empowering the 
Board to prevent, upon a finding, “such unfair labor practice” 
would lead one to believe that a blanket prohibition could not be 
used and that the Act was far more specific than the Federal 
Trade Commission Act. But, on the contrary, the Board could 
determine “interference, restraint, or coercion”; and these were 
the “general guaranties” provided by the Act. 

When the Board issued its order reading, “In any other manner 
interfering with, restraining, or coercing’ employees in violation 
of the rights guaranteed in Section 7, the Board was commanding 
that the law not be violated. The vagueness and breadth of the 
Board order meant that a violation in the indefinite future would 
render the employer liable for contempt if a circuit court of ap- 
peals had upheld an order covering indefinite employer activity. 
If the Norris-La Guardia Act was justified in part on the ground 
of vague injunctions, then the employer could argue a correlative 
justification for less-inclusive Board orders. The broad Board 
order thus ran against the consensus, courts and otherwise, that 
a decree which enjoins (and surely a Board order does that) 
should be as specific as possible in describing the conduct en- 
joined. 

The circuit courts of appeal, when confronted by employers’ 
arguments that Board orders were beyond Board powers, dis- 
agreed as to whether activities which violated specific portions of 

'■ S. Report No. 573, on S. 1958, 74th Congress, 1st Session, pp. 8-9. Italics 
supplied. 

MI. Report No, 1147, on S. 1958, 74th Congress, 1st Session, p. 17. 
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the Act at the same time violated the proscription against inter- 
ference, restraint, or coercion. If the court held the specific viola- 
tions to be species of the generic unfair labor practice (interfer- 
ence, restraint, or coercion), it would approve the broad portion 
of the Board order; if it did not, and thereby ignored congressional 
intent, then it would refuse to enforce the broad portion of the 
Board’s order. Too, the generality of the language in Board 
orders meant confusion in the circuit courts.'' 

The injunctive order of the Board was squarely presented to the 
Supreme Court in the Express Puhlishiti^ Co. case.' There the 
Board had found that the employer refused to ])argain collectively 
and he was ordered to cease and desist from such refusal. “Ha\'- 
ing provided the recommended remedy by the pnnisions of its 
order directing the respondent to bargain and to cease and desist 
from refusing to bargain the Board went further and ordered 
])roadly that respondent should in effect refrain from violating tlie 
Act in any manner whatsoever.” 

Before the Court the Board justified its “in an)' manner” portion 
of the order on the grounds that refusal to bargain was also a 
^’iolation of the Act’s proscription against interference, restraint, 
or coercion; that the general proscription incorporated by refer- 
ence all the rights guaranteed by Section 7 of the Act; that there- 
fore the Board could restrain not only committed ^ iolations l>ut 
also any other practices which infringed on the (Miumeratt'd riglits 
of Section 7, even if such practices were unrelated to the >'iola- 
tions which the Board had found through its I'c'gular processes. 

The Court agreed that specific violations also constituted \ iola- 
tion of the general proscription. But the Court did not agree that 
the Board was justified in issuing a Irlanket order which would 
restrain the employer from committing any \ ioIation, Irout'x’er 
unrelated such violation might be to that found b\- the Board. 
Nor were the courts for an indefinite future rtapiirc'd to gi\’e elfcct 
through contempt proceedings to such a broad Board ordm-. d'lu' 
Court reasoned that a Boarcl order may become' the sn])j<.'(.‘t of 
contempt proceedings, it was analogous to a courts injuiK:li\ e 

■\See, for example, the Art Metals Constmetion Co. ease, 110 F. {'2d) M8. 
CCA-2, and the Remington Rand case, 94 F. (2cl) 862, CC.V--2. 

•’ N.L.R.B. V. Express Publishing Co., 312 U. S. 426 ( 1941 ). 

^'’Froin the Court’s decision. Ibid. 
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order, and therefore the Board order should state with reasonable 
specificity the acts which the employer is to do or refrain from 
doing. No court, it was said, could issue an injunctive order to 
prevent a future violation which would be unlike and unrelated 
to the violation originally charged. A violation by an employer 
of one of the Act’s proscriptions may be wholly unrelated to other 
proscriptions. Congress did not intend tliat the Board should 
make or that courts should enforce Board orders that could not 
be appropriately made in judicial proceedings. Moreover, the 
Act did not contemplate that an employer found guilty of one 
violation would be required to carry on future labor relations at 
his peril. Held the Court, then, that the Act did not authorize the 
Board to restrain all violations of the statute merely because one 
violation had been found. For an order restraining other viola- 
tions, there must be some resemblance to committed violations or 
the danger of commission of such violations, anticipated from 
past conduct. This holding, however, did not permit an employer 
to evade a Board order through indirection. The Court modified 
the order to read: ‘In any manner interfering with the efforts of 
the [union] to bargain collectively with [the respondent].” 

C. The Affirmative Portion of an Order 

The affirmative portion of an order is always of a specific nature, 
and each article of the order must in itself Idc designed “to effec- 
tuate the policies of the Act.” In a broad sense, the affirmative 
portions constitute a positive statement of the command to the 
employer implicit in the negative portion of the order. The sug- 
gested remedy in the Act — reinstatement with or without back 
pay— is perhaps the outstanding action ordered; but tlie Board 
may also order that the employer withdraw recognition and dis- 
establish a company union which it has fomid; it may order the 
employer to bargain collectively with the certified representatives 
of the employees; it may order the posting of notices, including a 
notice that it has withdrawn recognition; or it may require the 
employer to notify the regional director within a specified period 
what steps have been taken to comply with the order. 

Ibid. 
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1. Reinstatement with Back Pay 

The Act’s authorization for a reinstatement order with or with- 
out back pay has been heavily used by the Board and seldom has 
been challenged in the courts. The efficacy of the order has been 
uniformly upheld by the circuit courts as well as by the Supreme 
Court when challenged. In the Supreme Court the order was at 
issue in the Jones 6- Laughlin, Mackaij, and Santa Cruz cases J- 
Usually the reinstatement and back pay are found together; but 
they may not be if, for example, the employee has found approxi- 
mately equivalent work elsewhere in the interim or if lie does not 
desire to return. 

When reinstatement is ordered, it is contemplated that the em- 
ployee will return to the same task, or its equivalent. This may 
be impossible because of changed conditions, although the Board 
will order the dismissal of persons hired to replace the employee 
in order to secure reinstatement, if necessary. If, howe\*er, tliere 
has been such a change in conditions that the employee can not 
possibly be used, then the Board will amend its order to the effect 
that the employee be put on a preferential hiring list. Preferen- 
tial hiring was one of the issues in the Rcpiihlic Steel case,^'“ for 
in that case the Board had ordered a single preferential hiring list 
for all the plants of the corporation. The Circuit Court of Ap- 
peals, however, held that the Board had the power to make such 
an order and further stated that the Board had not abu.st‘d its 
discretion in the matter. 

The Board has received much condemnation in the editorials 
of the press and from employers of tlie nature tliat ac*cuses the 
Board of encouraging the sit-down strike and violence. The 
Fansteel decision “ is usually epoted as e\-idenc(‘ of the trutli of 
the assertion. It may be pointed out that the Board will not ordc'r 
reinstatement where the employee has been con^•icted of viohmee 

^-301 U. S. 1 (1937); 304 U. S. 333 '(1938); iiml 303 U. S. 453 (1938), rospi't- 
lively. This issue was also involved in the Rcpiihlic Steel case, 107 F. (ild) 473, 
CCA-3, certiorari denied by the Supreme Court, April 8, 1940, 309 It .S. 081. 't iu- 
order denying certiorari was vacated May 8, 1940, and certiorari grautc<i for re- 
view of that portion of the Board’s order pertaining to relief payment.s. 'I'he courts 
sustain the Board on the general principle that no ni.iu wlui suiters wrong is to 
bear the loss. Rather, the one who does tlje wnmg lnu.^t })ear the loss. 

^nhkl. 

^^N.L.R.B. V. Fansteel Metallurgical Corp., 306 U. S. 240 ( 1939). 
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or disorder of some serious nature in the criminal courts, and such 
disbarment came before the Fansteel decision was rendered by 
the Supreme Court. The Board order in the Republic Steel case, 
for example, issued four months prior to the Fansteel decision, 
refused reinstatement to “strikers who had been convicted of pos- 
session and use of explosives, malicious destruction of property 
to the value of $300, and possession of a bomb, all felonies. 
. . The Board in that case did not go quite far enough, how- 
ever, for it regarded as less serious and not constituting a bar to 
reinstatement such acts as unlawfully obstructing and retarding 
the passage of United States mails, discharging firearms, malicious 
destruction of property to a value of less than $300, unlawfully 
interfering with telegraph or telephone messages, transporting 
explosives, carrying concealed weapons, assault and battery, and 
activities sufficiently serious to the circuit court as to merit a bar 
to reinstatement. 

The objective of the back-pay order is to make good the losses 
accruing to employees because of the employer’s violation of the 
law. The power to order back pay is broad and is limited only 
by the purposes of the Act; but in actuality the power is concomi- 
tant with the power of the Board to order reinstatement, and the 
two are seldom separated. The Board has ordered back pay for 
as long a period as three and one-half years; but such order is 
rare, and on the whole the Board has tempered its power under 
the Act with the economic realities confronting the employer. It 
has been feared by some that the definition of employee, which 
includes “any individual whose work has ceased as a consequence 
of, or in connection with, any current labor dispute,” when con- 
nected with the definition of a labor dispute — ^“includes any con- 
troversy concerning terms, tenure, or conditions of employment 
... or association or representation of persons . . - regardless 
of whether the disputants stand in the proximate relation of em- 
ployer and employee” — ^might mean that the Board would regard 
a strike as in existence until called off. This approach might make 
the employer liable for back pay for the whole period, and such 
sums could be tremendous. This possibility, however, should not 
cause undue fear, for although there is no statute of limitations, 
Republic Steel case, supra. 
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the Board does not permit this to militate against the employer 
unduly. And the courts stand ready, presumably, to review the 
Board’s action and prevent abuse of discretion. 

The period for which the Board grants back pa)^, in case of 
discriminatory discharge, is from the discharge date to the date of 
reinstatement offer by the employer. The same period is used if 
economic pressure or coercion has been used to force the employee 
to quit. The Board does not order back pay for sti-ikers. The 
approach here is that the employee is responsilrle for his loss, 
although the striker will be qualified for back pay from the date 
he makes application for reinstatement to the dale reinstatement 
is offered. By this approach, the Board liopes to reduct' any en- 
couragement strikers may have under the Act. The ])ack pay is 
only for the period of enforced idleness brought on b)' the em- 
ployer’s violation; and it is not anticipated that tlie ('inployee 
profit by the back pay since the order is remedial, not punitive. 
When one considers, however, that the Board takes sucli factors 
into account as the employer’s good faith, the economic status of 
the employer, and the status of the industry, it becomes a difficult 
question as to just how far a back-pay order is or can be remedial 
without infringing upon the punitixe category. Certainl}" in tire 
event a case is settled and a compromise is reached b}' tire Board 
and the employer on back pay, the back pa}’ is more in tlie nature 
of a fine than it is a remedial payment to make \x’hole tlie loss from 
the violation. 

Difficult problems arise when determining just hoxx’ mucli the 
back pay for the individual shall be. What arc tlie rale and 
amount of payment? As nearly as possibles the Board cauh'ax'ors 
in a back-pay order to have the employer rc-imburse the cmpluv<.‘o 
to the amount he would have earned. This mu\' mean, in tlie c-ase 
of wage rates, that the wage rate at time of xiolation is ust'd, with 
account taken of increases or decreases made sinc'c that lime. In 
the case of piece wages, some average for a period prior to tlie 
violation is used. Any earnings made b}' the emjdovc'e elsc'viu'ix' 
are deducted, although this raises a difficult probhan as to how to 
treat work relief received by the employee. At first the* Ihxird 
permitted the employer to make no deductions for work relief or 
unemployment compensation. This seemed punil ixu to tlu ■ Board, 
•since total payments received by die empiox'ce cxci'cded his losses. 
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so the Board now orders deduction for work relief although it 
does not do so for strike benefits or unemployment compensa- 
tiond*^ The details of deduction for work relief were disagreed 
upon by the courts until settled by the Supreme Court in Novem- 
ber, 1940. In the Republic Steel case the Board had ordered that 
monies received by employees for work relief should be deducted 
and paid over by the employer to the governmental agencies 
which had supplied the funds for the work-relief projects. The 
company had urged that such order was beyond the jurisdiction 
of the Board, but the circuit court held that the order was within 
the discretionary power of the Board and not unreasonable. In 
the Leviton Manufacturing case,^" in an opinion written by Judge 
L. Hand of the Second Circuit, the court had taken another view 
as to relief deductions. After approving deductions for monies 
received by the employees from other employers and pointing out 
that monies received by grant of dole or charity were excluded 
since the Board deduction referred only to “work performed,” 
Judge Hand argued that in contemplation work relief was op- 
posite charity, that employees performed work of a value equal to 
what they received, and there was no reason why the company 
should subvene the public treasury any more than if the project 
had been the venture of a private capitalist. Since the employee 
gave as much as he got, the burden of improvement would be 
transferred to the employer from the public, which would thereby 
profit; and this would render the measure punitive. Therefore, 
concluded Judge Hand, that part of the order requiring the em- 
ployer to pay over the amounts deducted for work relief to the 
governmental agency was not valid. 

The Ninth Circuit Court of Appeals joined Judge Hand when, 
in the Tovrea Packing Co, case, it refused to enforce that portion 
of a Board order requiring the employer to pay over relief de- 
ductions to the governmental agency.^® Because of the conflict of 
the Leviton and Tovrea cases with the Republic Steel case, the 

The Board, in a dictum in Matter of Pennsylvania Furnace Co., 13 N.L.Ii.B. 7, 
took the approach that unemployment compensation is comparable to “home re- 
lief” ratlier tlian “work relief,” and no deductions from back pay are to be alloM'ed 
employers for sums received by the employees. Social Security taxes are not de- 
ductible since the Commissioner of Internal Revenue has ruled that back pay is 
not “wages” and is, therefore, not taxable. 

^•N.L.R.B. V. Leviton Mfg. Co., Ill F. (2d) 619, CCA-2. 

N.L.R.B. V. Tovrea Packing Co., Ill F. (2d) 626, GCA-9. 
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Supreme Court granted certiorari to determine whether the Board 
had power to require the employer to make the described pay- 
ments to tlie govenimental agency. 

The Supreme Court in Republic Steel Corp. v. N.L.R.B. and 
S.W.O.C^^ held that the Board did not possess the power to order 
the company to pay relief deductions to the governmental agency; 
and tlie court urged that the Board’s power to command affirm- 
ative action was limited to remedial, not punitive, measures. The 
Board thereupon abandoned its rule that relief deductions be paid 
over to the work-relief agency, and orders now require only that 
work-relief earnings shall be deducted from the back pay due the 
employees,"" 

2. Posting of Notices 

No specific power other than the power “to effectuate the pol- 
icies” exists for the Board to order notices posted. The power was 
upheld early by the Supreme Court, howe\'er, in tlie Greyhound 
case/^ athough a debate engrossed the circuit courts of appeal as 
to the fonn of notice required by some of the Board s orders. The 
Greyhound case upheld the power of the Board to require that 
notices be posted where a company union has been found by the 
Board and the Board has ordered withdrawal of recognition. The 
notice states that the employer has withdrawn recognition of the 
company union and that he has completely disestablished the com- 
pany union as representative of the einployecs. 

Standard on Board orders until April IS, 1940, was the require- 
ment that the employer post a notice that he ‘hvill cease and desist 
in the manner aforesaid. . . “the manner aforesaid” referring 
to the preceding portions of the order. Since the negative portion 
of an order precedes the affirmative portion and since the neg- 
ative portion included the comprehensive cease and desist order, 
the employer might be promising to cease doing tilings he had 
never done; and in any event he would lie forced to confess that 
he had been guilty of an unfair labor practice. Tlie reason for tlie 
case was, of course, that he denied guilt, yet the implication of a 
broad “cease and desist” prohibition wais that he had been doing 

^“Decision rendered Nov, 12, 1940. The source here is N.L.R.B. Press Release 
J-397, wliieh <pote.s the decision of the Supreme Court. 

“ N.L.R.B. Press Release R-3820., 

-^N.L.R.B. V. Pennsylvania Greyhound Lines, Inc,, SOS U. S. 261 (1938). 
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that which the order demanded that he stop. Since in the law 
there is a tradition that an admission of guilt may not be forced 
even though a public official claims that one be guilty, the courts 
argued as to the validity of that portion of the Board’s order. 
Eventually the point reached the Supreme Court, which found a 
decision unnecessary but which would have held against the 
Board had Board action not made Court action unnecessary. The 
Board, however, on April 18, 1940, had itself changed the form of 
notice requirement."" Whereas the Board formerly required the 
notice to state that the employer “will cease and desist in the 
manner aforesaid. . . ,” the new form requires that the employer 
shall state that he “will not engage in the conduct from which he 
is ordered to cease and desist.” The Court added the words, “as 
aforesaid,” following “desist” in the new order form, so as to sub- 
scribe, probably, to its criticism of the “In any manner” portion of 
the Board order."“ 

3. Disestahlishment 

Whenever the Board finds a company union, the usual order is 
one requiring the employer to disestablish the union and to post 
notices that he will not recognize the union for bargaining pur- 
poses and that he has disestablished it. This remedy, according 
to Chairman Madden, was an invention of the Board, and one 
which has become conventional despite the Act’s making no men- 
tion of such remedy The circuit courts regularly have upheld 
the remedy, as has the Supreme Court.^“ 

It will be recalled that it is made an unfair labor practice for an 

-- In Matter of Broion Shoe Co., Inc., 22 N.L.R.B., No. 93. 

N.L.R.B. V. Express Publishing Co., 312 U, S. 426 (1941), The Court ap- 
pro^'ed the Board’s changed order form by modifying an earlier order so as to 
correspond with tlie Board’s revised notice requirements. In several preceding 
cases the Court had seemed to approve the original Board order form through suh 
silentio holdings. 

Smith Hearings, Vol. 11, No. 15, p. 617. The Chairman apparently meant the 
Board invented the remedy only as it pertained to Board cases, The foundation 
for such “invention” was the T. ir N.O. case, where the Federal. district court had 
ordered tlie carrier to remedy an injunction decree by disestablishing the company- 
sponsored association. The Supreme Court upheld completely the ruling of the 
district court, and thus a model was provided for the N.L.R.B. See Texas 6- New 
Orleans R. Co. v. Brotherhood of Railway Clerks, 281 U. S. 548 (1930). 

'■‘•'N.L.R.B. v. Pennsylvania Greyhound Lines, Inc., 303 U. S. 261 (1938); 
N.L.R.B. V. Pacific Greyhound Lines, Inc., 303 U. S. 272 (1938); N.L.R.B. v. 
Fansteel Metallurgical Corp., 306 V, S. 240 (1939); N.L.R.B. v. The Falk Corp., 
308 U. S. 453 (1940). 7 
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employer “to dominate or interfere with the formation or admin- 
istration of any labor organization . . Therefore, any company 
union which is under the domination of the employer will, if a 
charge is filed, be dispensed with through the complaint stating a 
violation of the company-domination proscription and an order to 
disestablish. But the aflBliate of a nationally organized labor 
union may be in collusion with the employer to the detriment of 
another organization. This would be in violation of the law. For 
example, the AF of L affiliate might be in collusion with an em- 
ployer for a closed-shop contract and thereby help the affiliate. 
In such event the Board would insist that the employer cease such 
acts as operate to encourage the AF of L affiliate. This order 
would follow a charge of interference, restraint, or coercion; and 
a charge of company domination would not be used. The latter 
charge is never used for an affiliate of a national organization but 
is used only for an independent and imaffiliated union. This dif- 
ference in the charge brought hinges upon the historical back- 
ground of the two leading labor organizations, for neither would 
tolerate a charge that it was “company-dominated.” The differ- 
ence in the charge, therefore, brings a difference in the order 
issued by the Board. 

A company-dominated union found by the Board will bring an 
order that the employer withdraw recognition, and the order will 
also require that the union be disestablished by the employer. If 
any contract exists, the order also will require the cmplo\'er to 
cease giving effect to the contract. If a national organization's 
affiliate has been found to be in collusion with the ('mplo)'er and 
a contract exists, the Board will order the employer to cease giving 
effect to the contract and/or to cease recognizing the union; but 
there is no order of disestablishment. In a sense, then, the Board 
in each case tells the employer he must cease the violation; but 
the real distinction goes further. 

When an affiliate of a national organization is iin’olved and the 
order requires the employer to give no effect to tiic contract 
and/or to cease recognizing the union, it yill add a pro\'ision to 
the effect that the employer will not bargain with the affiliate 
“unless and until” the effects of the interference iuu e faded awav 
and the affiliate is a bona fide representative of the cmplovees. 
But when company domination is found in the case of the un- 
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affiliated union, the Board approach is that such organization can 
not possibly purge itself clean of the employer interference and, 
therefore, the only certain recourse in order to assure independ- 
ence for the employees is an order requiring disestablishment of 
the union. While actually at the origin of the two types of orders 
the effects appear to be similar, the passage of time will obliterate 
the “invalidation” of the employer’s contract with the national 
affiliate, which might be said to be “quasi-disestablished” by the 
Board order. Thus the real distinction is that an order requiring 
the employer to disestablish a union means that never again can 
the same union represent the employees, while a national affiliate, 
even though guilty of working with the employer — that is, the 
employer “interferes” — can again be the representative of the em- 
ployees when it proves to the Board that it is “clean.” 

This distinction has been upheld by the Supreme Court in the 
Newport News case.'" In that case there had been a company 
union, referred to as a “Plan,” prior to passage of the Act; after 
passage of the Act the “Plan” was succeeded by an unaffiliated 
union under some company control. Even if there had been no 
company control, held the court, the disestablish order would 
stand because the employees at large had not been informed that 
the company was indifferent as to whether the employees joined 
the new union, and where a new organization evolves out of a 
preceding one that was company-dominated, the Board may 
assume, in the absence of clear proof to the contrary, that the em- 
ployees will suppose the new organization has company support 
and wall thereby not have freedom of choice as contemplated in 
the Act. 

Despite the charge that the Board “liquidates” AF of L unions 
and “invalidates” AF of L contracts, the Board technically does 
not itself disestablish any union, company, or affiliate. The order 
always runs against the employer, although the effect may be to 
“quasi-disestablish” an AF of L affiliate. Certainly the Board in- 
validates contracts of all unions, AF of L included. The Board, of 
course, can not disestablish any union; and a company union may 
continue to live despite the Board’s order and the employer’s ac- 
tion to disestablish it. Few company unions, however, do exist, 

N.L.R.B. V. Newport News Shipbuilding and Dry Dock Co., 308 U. S. 24i 
(1939). 
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for the Board action which follows a Board order renders it almost 
an impossibility for the company union to persist. When an 
election is held at the plant where the company union was ordered 
disestablished, the Board refuses the union a place on the ballot; 
and this refusal adds to the real distinction that exists between 
orders issued where company unions are involved and those issued 
where national affiliates are involved. Thus, the disestablish or- 
der makes no provision for the unaffiliated union ever to be a 
representative, while the order applicable to the national affiliate 
does make such a provision. This approach has been upheld by 
the Supreme Court in the Falk case,"" where the circuit court of 
appeals, contrary to the Board s direction, had attempted to re- 
store the independent union to the ballot. The Supreme Court 
not only held that the circuit court was without anticipatorv 
judicial control of election methods since the statute vests no 
power in the courts for review or supervision of election methods, 
but also the Court supported Board findings that the company 
domination had been so pervasive that the company union could 
not represent the employees: 

"From these findings the Board justifiably drew the inference that 
this company-created union could not emancipate itself from habitual 
subservience of its creator, and that in order to insure employees that 
complete freedom of choice guaranteed by Section 7, Independent 
must be completely disestablished and kept off the ballot.” 

As of January, 1940, there had been no case where there was a 
charge, and a Board finding, that a CIO union had received assist- 
ance from the employer; but there were tweh e cases where the 
complaint charged, and the Board found, that the AF of L alfiliate 
had received assistance from the employer. It was on these 
twelve cases that the AF of L based its protests that the Board 
“invalidated” its contracts and was partial to the CIO. The statis- 
tical picture may be given of the Board’s record as between tlie 
two organizations and the independents.'^ 

N.L.E.B. V. The Falk Corp., 308 U. S. 453 ( 1940 ) . 

In one case the Board entered an order based on a stipulation agre^ed to liv the 
Board, the employer, and the affiliates of the AF of L and CIO, ordering the em- 
ployer to cease and desist from gh'ing effect to or in any manner enforcang or 
recognizing closed-shop contracts between the employer and the CIO affiliate,' and 
ordering the company to bargain with the AF of L affiliate. Smith Hearings, 
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1. Orders to Disestablish Issued by Board against 


(a) Unaffiliated unions 247 

(b) AF of L unions 0 

(c) CIO unions 0 

11. Orders to Cease and Desist Recognition of 

(a) Unaffiliated unions 0 

(b) AF of L unions 12 

(c) CIO unions 0 

HI. Allegations of Violation of Company Domination Dismissed 
with Respect to 

( a ) Unaffiliated unions 52 

(b) AF of L unions 3 

(c) CIO unions 0 


D. Court Control of Board Orders 

The mildness of the sanctions applicable under the statute has 
been indicated. Likewise it has been pointed out that the orders 
are not self-enforcing: If an employer refuses to obey a Board 
order, the Board must go into the circuit court of appeals to get 
enforcement; or the employer may go into the court and ask that 
the order be set aside, in which case the Board at the same time 
will enter and ask that the order be enforced.^'’ The case must be 
briefed and argued; and the Court may enforce, in whole or in 
part, or set aside the order. The judgment and decree of the cir- 
cuit court are reviewable upon writ of certiorari by the Supreme 
Court. The circuit court has the power to require the Board to 
take additional evidence and to transmit it to the court with the 
Board’s additional findings and recommendations for modification 
of its original order. The court may find that there was not sub- 
stantial evidence to support the findings and order, or it may set 
aside the order on the grounds that the trial examiner excluded 
evidence erroneously at the hearing or on the grounds that pro- 
cedural errors occurred. Moreover, the courts always stand ready 
to review the order and examine it to ascertain whether it is arbi- 
trary, unreasonable, or capricious; and the Boards record is ex- 
cellent in this respect. There have been, however, minor changes 

WjI. II, No. 6, pp. 199-201. The statistics cover the first eighteen volumes of de- 
ci.sion.s, or to early 1940. 

See Appendix L Sections 10(e) and {f)- 
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made by the courts in many Board orders. But the attitude of 
the courts and the frame of reference for the Board were well 
stated by the Supreme Court in the Consolidated Edison case: 

. . We think that tliis authority to order affirmative action does 
not go so far as to confer a punitive jurisdiction enabling the Board to 
inflict upon the employer any penalty it may choose because he is 
engaged in unfair labor practices, even though the Board be of the 
opinion that tlie policies of tlie Act might be effectuated by such an 
order. 

“The power to command affirmative action is remedial, not punitive, 
and is to be exercised in aid of the Board s authority to restrain viola- 
tions and as a means of removing or avoiding the consequences of vio- 
lation where those consequences are of a kind to thwart tiie purposes 
of the Act.”““ 

It is evident that the provisions of the statute, as carried out in 
practice by the Board, have been reasonable; but it is also evident 
that great discretion rests with the Board, and the power of the 
Board to issue orders against employers is stated in sufficiently 
broad language as to render the presence of the courts com- 
fortable. The history of the Board demonstrates a reasonable ap- 
proach as to what may constitute remedial orders; nevertheless, 
the courts still guard against the Board s possible exercise of '‘un- 
fettered discretion.” This was shown in the Phelps Dodge de- 
cision in the Supreme Couit. The Court very emphatically 
affirmed the wide discretionary authority given the Board by the 
Congress to remedy violations so as to effectuate the policies of 
the Act. Too, the Court emphasized the limited judicial review 
provided by the legislation. But, said the Court, the basis of tlie 
order issued by the Board must be disclosed, thereby giving evi- 
dence that it has exercised the discretion empowered it 1>y the 
Congress. Clarity in the exercise of the administrative process 
would be the best vindication of that process. 

ConsoJklaied Edison Co. of N. Y. v. N.L.R.B., 305 U. S. 197 f 1938 ) . 

Phelps Dodge Corp. v. N.L.R.B., 85 L. Ed. 753 {Adv. Ops.) ( 1941 ). 


chapter VI. PROSCRIPTIONS AND PROBLEMS 


Extremely difficult problems arise out of the attempt by the 
legislative branch of the Federal government to detail how the 
right to organize shall be protected, and these problems go to the 
\^ery heart of the whole field of employer-employee relations. 
These problems have their origin in the Act as written, in its in- 
terpretation, in its failure to deal with certain pertinent issues 
other than the ones dealt with, and in the whole history of the 
American labor movement. The sincere employer who desires to 
improve management-labor relations; the employer who prides 
himself on individualism and resents any agency or organization’s 
hedging his activity no matter the social cost; the dual labor move- 
ment, which results in each major organization’s demanding that 
the law operate to its own benefit; the lawyers and employers who 
refuse to understand the Act and insist that it should incorporate 
a multitude of other proposals dealing with labor relations — all 
tliese sources are reflected in the problems which exist or have 
arisen in conjunction with the unfair labor practices proscriptions. 

A. Coercion and “One-sidedness” 

Employer groups and employer associations have urged that the 
Act should be amended so as to prevent coercion not only from 
the employer but also from any source. What is meant is that 
employees and unions should not be permitted to exercise coercion 
in order to drive other workers into the union. Is this attitude a 
desire by the employer for “fairness,” or is it an indirect method of 
figliting union, membership? 

It is fair to say that unions definitely do exert coercion against 
101 
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workers/ In this respect they operate as do many other social 
institutions, such as corporations, or employers’ associations. The 
coercion is usually regarded as legal so long as it does not violate 
certain social standards against such activity as violence, threats, 
or fraud. 

The employer argues that the Act prohibits the use of coercion 
on his part against employees, the unions are not prohibited in 
their use of coercion; therefore, he concludes, the law is “one- 
sided.” Also contributing to the “one-sidedness” argument, and 
in some instances a very real issue, is the employer’s protest that 
in eiffect the Act forces him to sign an agreement with an irrespon- 
sible union from which he has no recourse if the union violates 
the agreement.^ This argument, however right, really refers to 
contractual relationships between employers and employees and 
would exist quite apart from the Wagner Act. 

One of Senator Wagner’s favorite answers to the coercion argu- 
ment was that state and local laws were and are available to pre- 
vent coercive action. This is true. But it is also true that such 
laws in fact seldom are, or can be, invoked, because of the tactics 
used by unions to increase their membership strength. The Wag- 
ner Act does not endow the worker or the union with any special 
privilege not found in the common law; but enforcement of the 
right to organize and bargain was always in the same category as 
is the prohibition of coercive measures. The fact is, despite Sen- 
ator Wagner’s argument and the irrelevancy of the employers’ 
worrying about employees’ being coerced by unions, that workers 
do not liave complete and effective protection of their rights. In- 
deed, one can question wdiether the purpose of the Act was pri- 
marily to protect the employee’s right to organize or whether it 
was to promote collective bargaining through promoting union 
organization. The answer may w^ell be made out to be the latter, 

. ^ For exiimple: “It is the desire to have nonunion w(jrkmen join the organization 
voluntarily; however, you are possibly familiar with the fact that in a few instances 
where the workers have been obstinate, otlier metliods ha\'e been nsed. Several of 
these companies are now 100% organized.” Quoted from a letter of a CIO affiliate 
inserted in the record in H. Hearings on N.L.R.A., Vol, I, p. 140. 

-There is no evidence that unions are more likely to \'io]ate agreements tlian are 
employers. In the railroad field, the function of the National Railroad Adjustment 
Board is to resolve misapplication of agreements ( secondary disputes ) . The ma- 
jority of decisions are against die employer, altlnnigh this fact is not conclusive 
evidence. See the testimony of William Leiserson in S. Hearings on N.L.R.A., 
Part 5, pp. 921-922. 
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more by force of circumstances than by congressional deliberation 
and logic. For while the law does protect the right of the worker 
to organize, it does not protect the right of the worker not to 
organize. This was recognized during hearings on the bill, and 
an attempt was made to amend the Act so as to protect the right 
of the worker not to organize; but the amendment was defeated.® 

The same problem had been presented before in other legisla- 
tion.'^ If the issue is freedom for the individual, then “to join or 
not to join” is important, for the alternatives are either to make 
certain that each individuals rights are protected or to sacrifice 
the individual’s rights in favor of collective bargaining promoted 
through the growth of union organizations. This choice is nec- 
essary because it is recognized that all manner of union action has 
been frowned upon by the courts as injunctively coercive; hence 
to protect the individual against coercion from any source might 
put the unions in a “legal straightjacket.” The same result might 
follow^ an attempt to protect the workers right “to join or not to 
join.” Yet it is the failure to protect against coercion or to protect 
the right “to join or not to join” that gives a basis for the em- 
plo)’ers’ belief that the Government partially is promoting union 
organization. Although it appears that the Act and its proponents 
are concerned with the worker’s freedom — and all proponents 
have insisted throughout that the worker must have freedom and 
be protected from coercion — in fact, the Act only removes tlie 
coercion by the employer, and reliance is placed on the rough- 
and-ready legal recourse of old for the protection of the individual 
against the union. 

The Act as passed was meant really to apply only against the 
employer and to remove the evil of economic coercion. Of course 
the x4ct is one-sided, as indeed are many laws which are passed to 
enforce a public policy. There are no arbitrable provisions in the 
Act; there is not created an impartial tribunal to which go all 

Sec S. Hearings on S, 1958, 74th Congress, 1st Session, Parts I to III, and Con- 
gressional Record, 74tli Congress, 1st Session, pp. 7650-7661, 7668-7675. 

Namely, the Norris-La Guardia Act, Section 7(a) of the N.I.R.A., and the 
1934 Amendments to tlie Railway Labor Act. The Norris-La Guardia Act in Sec- 
tion 2 includes the phrase: “. . . though he should be free to decline to associate 
with his fellows.” The Railway Act amendments simply prohibit either party to 
the employment relation from influencing the ptlier in choice of representatives. 
It may be recalled that when Section 7(a) of N,I.R;A. was before the Senate Com- 
mittee, it originally would have protected the right To join or not to join.” 
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labor-management problems; the Board is primarily an enforce- 
ment agency to compel the employer to subscribe to a stated 
public policy. This is not to say that unions should not live up 
to their agreements^ that they should not forego coercion, or that 
even the right to strike might not need to be curtailed. It is to 
emphasize that the issue of unfair labor practices by an employer 
is constantly confused by the introduction of other issues that may 
need legislative attention but which are not properly concerned 
with the prohibition of certain employer practices found by the 
legislature to be of the order meriting condemnation. 

Yet it is precisely out of the confusion of issues that come pro- 
posals to amend the Act in order to “equalize” and make the Act 
“two-sided.” Apart from the fact that many employers desire to 
hamper unions and union organization by proposed amendments, 
and recognizing that present penalties for coercion are ineffective 
and do not provide the individual worker with realistic protection, 
and cognizant that laws seldom can be brought to bear against 
unions, how could the law be changed in order to “equalize” it, 
or to make it “two-sided”? 

Strictly speaking, to make the Act “two-sided” for purposes of 
collective bargaining, the Act should follow the railroad legisla- 
tion and prohibit any employee from interfering with an employer 
in the selection of representatives for bargaining. But that is a 
sterile sort of suggestion for, as observation indicates, there has 
been no experience on the railroads or elsewhere to indicate that 
the employer ever needs the kind of “protection” the Wagner Act 
affords employees. 

The “protection” employers desire goes further, as is indicated 
l>y other proposals. One such proposal is to render the benefits 
of the Act unavailable to the employee or the union if their tactics 
violate any laws. Apart from action the courts might interpret 
as illegal, such an amendment would also require another change 
in the law in order to make it “two-sided”: Not only should the 
benefits be made unavailable to unions and emplovees acting 
illegally, but also there should be a provision that, if tlie einplo\-er 
violates the Act, the employees need not submit to legal restric- 
tions in their tactics. Obviously this type of “equalizing” is not 
desirable. Even without the latter provision it would be c>rroneous 
to permit the employer to use the illegal acts of workers and em- 
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ployees as a defense against the enforcement of public policy, for 
this would in effect be justifying one wrong by another wrong. 
To permit such a defense would deprive all workers in a plant of 
their right to collective bargaining if one worker, or a union busi- 
ness agent, committed an illegal act. Too, such an approach 
would run counter to the spirit of the Norris-La Guardia Act, 
which narrows the responsibility to be borne by union members. 
The alternativi'e would be to develop some means whereby the 
employer’s obligation to bargain collectively could be divided up, 
and this would be a contradiction which would restate the whole 
problem of collective bargaining. If the Act were amended in 
this fasliion in order to make it “two-sided,” such a defense for the 
employer might encourage the most reprehensible tactics by both 
employer and employees; and thereby the problem would be ag- 
gravated. 

Another proposal would simply have the Board investigate 
alleged unfair practices by employees and unions and issue cease 
and desist orders. The practicability of this course is questionable 
too, though less so than other proposals. Aside from the argu- 
ment of the Board that such an amendment would turn the Board 
into a Federal police court, which would have to devote all of its 
time to investigating and defining worker conduct to the exclusion 
of the basic purposes of the Act (collective bargaining), could 
“cease and desist” procedure be used? Probably not, for such a 
procedure would entail hearings, review, and perhaps court action 
to enforce the order. This would not be practicable. 

Despite the “fairness” argument, the conclusion must be 
reached that the Act is well drawn in that it prohibits employer 
actions and charges the Board with only the responsibility of 
ascertaining whether the employer committed unfair labor prac- 
tices. The problems generated may call for a whole review of 
labor-management relations, or they may demand an extension of 
co]iciliation, mediation, and arbitration; but it is clear that the Act 
sliould apply only to employers. It is equally clear that the prob- 

Tlie Board now inquires into employee conduct in investigating unfair labor 
]u-ac:ticcs and representation disputes. It is pertinent to point oxit that sucli a de- 
fense Iw the Board is contrary to its raison d’etre, namely, expertness and dispatch 
\ ia the' administrative agenew The courts offer practically no protection to the 
w(.)rker. There is logically a.s much reason for an administrative agency to protect 
a worker from a union as from an employer. 
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lem remaining is not to determine whether an individiiaFs rights 
are to be protected from all infringements, for it is agreed that the 
individual should be protected from all coercion. The problem is 
implementation of a policy of complete and effective protection. “ 

B. Intei'ference 

The prohibition of interfei'ence by the employer has broiiglit 
more criticisms than problems. Such criticisms came because 
Board interpretations handicapped employers in influencing the 
choice of representatives and because of the AF of L. The AF of 
L’s pressure to enact the law, and its endorsement of the law’s 
provisions, came prior to the split in the labor movement; hence 
the AF of L criticism is in part the vociferous fight by the AF of L 
to protect its position in the labor movement. 

The AF of L does not desire the Board to have power to inval- 
idate contracts. The Board has consistently done so where it has 
found collusion between the employer and the labor organization, 
employer encouragement of any organization, or where an organi- 
zation obtains a closed-shop contract without having a majority of 
the employees designate that organization as their representative. 
Both AF of L and CIO election victories have been set aside by 
the Board where the Board has found that there was interference 
with the employees’ choice. The AF of L has argued that it was 
never intended that there should not be discussion betw'een the 
employer and emplo}'^ee on labor questions or that the emplo)"er 
should not be permitted to indicate his preferences as between 
two unions. Testimony before the House Committee when it was 
considering the proposed amendments to the Act in 1939 indicates 
that the AF of L regards itself as the choice of einployers. If em- 
ployers do prefer the AF of L unions— and it would not Ire sur- 
prising in light of the traditional relationship between the AF of L 
and employers — then it is readily understandable wiry the AF of 
L would insist that the employer be permitted to state his prefer- 
ence. The fact remains, however, that if economic coercion, 
subtle but powerful, was a valid reason for passage of the Act — 
as the AF of L argued at the time of passage — then there is a valid 

'’The reader is urged, in this connection, to see Chapter XXIII(A) for material 
on state legislation. 
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reason for preventing the employer from stating his preferences, 
for it is the worker, not the employer, who must exercise the 
organization and bargaining rights guaranteed by the Act. Nev- 
ertheless, the AF of L’s position has been that the employer should 
be free to persuade employees in favor of a bona fide — i.e., not 
company-dominated — organization. 

Apart from the issue of free speech, it is difficult to oppose the 
Board’s position or to take issue with the Act. If license is given 
to an employer to sign contracts by collusion, the spirit of the Act 
surely is not fulfilled; and the persuasive methods used by an em- 
ployer can be very subtle. Every contract invalidated by the 
Board has been the result of employer practices which led the 
Board to believe and find that the employee’s freedom of choice 
was infringed. The AF of L’s position that employer favoritism 
toward national organizations be not disapproved by the Board 
can not be sustained. Interference is reprehensible whether it 
relates to a company union or the affiliate of a national organiza- 
tion, since in either situation the employee is deprived of free 
choice. National organizations have no inherent qualities that 
permit them to use the cudgel of employer favoritism. Moreover, 
if rival national organizations’ affiliates were to compete for an 
employer’s preference, it might lead to more use of economic 
methods and weapons and would thus be a departure from the 
reasonable settlement of representation questions which the Act 
contemplates. 

It may also be pointed out and stressed that a mere statement 
of employer preference has never been held a violation of the Act. 
The Board has taken the position that the employer may express a 
preference for one organization over anotlier if he does not also 
engage in acts which would militate against one organization. In 
every case where the Board has found it necessary to invalidate a 
contract, there was more than an innocent employer-expression 
of favoritism or mere preference. In addition, there were acts by 
the employer such as might constitute duress and a violation of the 
law. 

The AF of L has also had elections set aside, and this has irked 
that organization for the reason that its competitive position with 
the CIO has depended to some degi'ee upon the ballot box. 
Elections have been set aside and new ones ordered where re- 
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marks by supervisory employees are judged by the Board to have 
been instrumental in determining the employees’ vote, for the 
Board has held that the employer is responsible for the remarks of 
his supervisors. Sometimes, too, supervisors and foremen have 
not been permitted by the Board to vote at the election on the 
grounds that such employees are disqualified because of their 
position; but this decision rests upon the facts in each case. It 
may appear unjust to hold the employer responsible for the re- 
marks of supervisors, but the Board has found that the remarks of 
supervisors may easily become threats.^ 

In summary, then, it appears that the “interference” proscribed 
by the Act should not be permitted if the Act is to l^e retained. 
The Board alone should interpret what constitutes “interference” 
in order to prevent such practices as espionage. It is true that 
the power and scope of action given to the Board are broadened 
by the use of such terminology; but “interference” is analogous to 
the interpretation of the railroad legislation which, indeed, uses 
the still broader term “influence.” 

C. Free Speech and Free Press 

It is through the Board’s “interference” doctrines that free 
speech and free press are supposedly endangered. The AF of L 
and the Ford case^ have been the leading factors in the free- 
speech controversy, while Board proceedings against the Weirton 
Steel Co. were the basis of the free-press campaign. 

As is well known, the right of free speech is not an absolute 
right but a right limited by the dictates of circumstances. An 
expression of opinion unsullied by concomitant unfair and coer- 
cive acts by the employer has never been held by the Board to be 
a violation of the law. The Board is not interested in free speech 
as such; but always the issue is whether, with evidence of coercive 

‘ “TJie employer, ho\ve\’er, may be held to have assisted tlie formation of a unioii 
even though the acts of the so-called agents were not expressly anthori/.ed or might 
not be attributable to him on strict application of the rule.s of respondeat superior. 
Wc are detding here not with private rights . . . nor with technical ctmcepls 
pertinent to an employer’s legal responsibility to third persons for acts of his 
servants, but with a clear legislative policy to free the collective bargaining process 
from all taint of an employer’s cornpulsion, domination, or iniiuonce . . From 
the decision of the Supreme Court in Interriational Ass’n, of Maehinists v. N.L.R.B., 
decided Nov. 12, 1940. N.L.R.B. Press Relea.se J-395. 

^Matter of Ford Motor Co., 14 N.L.R.B. No. '28, decided Aug. 9, 1939, 
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acts by the employer, there is interference, restraint, or coercion. 
In the F ord case, where the employer had a record of coercive 
acts, the Board was plainly disturbed by the likelihood that its 
finding and order would be the signal for a “free-speech” cam- 
paign, so it went to some lengths to point out its position: “ 

The respondent contends that the foregoing publications constitute 
no more than an expression of opinion upon the part of the employer 
addressed to his employees.’ Although counsel for the respondent 
at the oral argument stated that the purpose of distributing the 
‘Viewpoint of Labor’ was unquestionably to put before the employ- 
ees the views that Mr. Ford entertained as to where the best inter- 
ests of the employees lay,’ with whatever effect it might have upon 
the minds of the employees,’ the respondent claims that, since the 
Congress ‘deliberately refrained from extending its prohibitions to acts 
on the part of the employer calculated to “influence” employees,’ the 
Act does not proscribe such expressions of opinion. The respondent 
further contends that, if the Act be interpreted to authorize the pro- 
scription of such publications as are here involved then, to that extent, 
the Act is unconstitutional as an abridgement of the freedom of speech 
and of the press in violation of the First Amendment of, the Constitu- 
tion of the United States. 

. . The issue here is whether, under the circumstances of this case, 
the respondent interfered witli, restrained, and coerced its employees 
in the exercise of their rights of self-organization by distributing to its 
employees literature criticizing and disparaging labor organizations. 

“The publications must be considered in their context. Coming at 
a time when the U.A.W. was conducting a drive to organize the re- 
spondent’s employees, the publications had the unmistakable purpose 
and effect of warning employees that tliey should refrain from joining 
the union. We find it impossible to believe that statements denounc- 
ing labor organizations, characterizing union leaders as insincere and 
racketeering persons who seek only to levy tribute upon workers, and 
warning employees that by joining a labor organization they pay 
money for nothing, coming from the employer and disti'ibuted to em- 
plo)'ees under circumstances clearly indicating that they should take 
heed, are merely ‘directed to the reason of tlie employee’ and are ‘in- 
tended to influence only his mental process,’ and have no intimidatory 
or coercive effect. No employee could fail to understand that if he 
disregarded the warning he might find himself in difficulties with his 
employer. ... 

Ibid: ■ 
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“We find tliat the respondent, by distiibuting the above-mentioned 
literature to its employees, interfered with, restrained, and coerced its 
employees in the exercise of rights guaranteed in Section 7 of the Act. 

“We do not believe that the foregoing finding unconstitutionally 
abridges the respondents freedom of speech and of the press. Free- 
dom of speech is a qualified, not an absolute right. The Act requires 
the employer to refrain from acts tliat interfere with, restrain, or coerce 
employees in the exercise of their rights. . . . The guarantee of such 
rights to the employees would indeed be wholly ineffective if the em- 
ployer, under the guise of exercising his constitutional right of free 
speech, were free to coerce them into refraining from exercising the 
rights vouchsafed them in the Act, The contention that coercive 
statements made by supervisory officials to employees are protected 
by the First Amendment has been rejected in several cases. . . . We 
think the principle thus established is no less applicable to the circula- 
tion of literature having a like coercive eftect.” 

The Board order, among other prohibitions, read: 

“[Cease and desist from] interfering with, restraining, or coercing 
its employees in the exercise of the rights guaranteed in Section 7 of 
the Act by circulating, distributing or otherwise disseminating among 
its employees statements or propaganda which disparages or criticizes 
labor organizations or which advises its employees not to join such 
organizations; . . 

Probably in such cases as that here considered, the significant 
question is whether the Board order means that the employer must 
cease and desist from disseminating his statements only insofar as 
they themselves, or in their context, are coercive or whether the 
employer must .desist from any and all expressions which might be 
regarded as hostile to unions, even if unaccompanied by coercive 
acts such as discriminatory discharge or violence. The difficulty 
in “free-speech” cases of determining whether the statements are 
directly coercive or only indirectly coercive when considered 
against the surrounding circumstances places a burden not only 
upon the employer and die Board to approach this problem with 
great caution, but also upon the courts. Despite the intensity with 
which it may be argued that it is none of the employer’s affair 
whom the employees choose as their bargaining representative, 
the employer surely does have a right to his preferences as to labor 
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organizations. Moreover, the right of any person to form opinions 
and express his views upon controversial subjects has venerable 
sanction in the courts and in tradition. Congress never meant, 
through a governmental agency, to deprive any individual of his 
traditional rights; rather. Congress hoped to expand the reality of 
those rights.’" The Board thus far has been cautious with the 
free-speech issue, but the nature of the issue brings difficult legal 
problems if the rights of all are to be protected.” 

Free press has seldom been an actual issue. H. W. Barclay, 
Editor of Mill and Factory, published a highly critical article of 
the National Labor Relations Board while the Weirton Steel Com- 
pany was involved in a case before the Board. Board Chairman 
Madden thereupon issued a subpoena which required Mr. Barclay 
to appear before the trial examiner and testify. In addition, the 
subpoena required the production, in essence, of all instruments 
of inlormation, records, memoranda, and statistics forming the 
basis of Barclay’s article.’" The Board, claimed Mr. Madden, de- 
sired to ascertain whether there was evidence that the employer 
had participated in the printing of the article, not because the 
article was condemnatory of the Board but to ascertain whether 

During liearings on the bill Senator Walsh, Chairman of the Committee, said; 
“I do not think there is anything in the bill to prevent an employer when his em- 
ployees, the men and women are about to organize, from posting a notice, or writ- 
ing each an indh'idual letter, or personally stating to each that he thinks their best 
interest is to form a company union, tliat is violently opposed to so-and-so who is 
attempting to organize a union, I do not understand there is anything in the bill 
to prevent an employer from doing that, and tliat is why we struck out the word 
‘influence.’ That would be influence, and not interference.” S. Hearings on S. 
1958, 74th Congress, 1st Session, Part III, pp. 304-305. 

Regional directors often dismiss or have charges withdrawn that include ex- 
pressions of employers. Tims, the Board actually does peimit employers to render 
expressions of opinion without violating tire law. See H. Hearings on N,L.R.A., 
Vol. II, pp. 161-165. 

The First Amendment was argued in the Fruehauf case, 301 U.S. 49 ( 1937), but 
tlie Supreme Court made no mention of the subject in its decision. The Associated 
Press ca.se, 301 U.S. 103 (1937), was not a direct holding on free speech here dis- 
cussed, although the First Y^mcndment w^as involved. The Court there held that 
limitation of the right of discharge of an editorial employee was not an unconstitu- 
tional regulation of editorial policy. 

The Circuit Court of Appeals for the Sixth Circuit, in a decision on October 8, 
1940, held in the Ford case (N.L.R.B. v. Ford Motor Co., 114 F. (2d) 905) that 
the findings of the Board, which declared Ford publications and their distribution 
to Ire “in pursuance of unfair labor practices,” must be set aside and that portion of 
die order pertaining thereto denied enforcement. 

Hearings Before a Subcommittee of the Committee on the Judiciary, U.S. 
Senate, 75th Congress, 3rd Session, pp. 26-29, 40, 65-66. 
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the respondent was using this method of fighting the union. Let 
it be said that the Board, from experience, knew that employers 
sometimes used such tactics. This Board action gave rise to much 
publicity; and when Mr. Barclay refused to appear, the Board did 
not enforce its subpoena. There is no evidence of Board action 
as a result of condemnatory material in such media as newspapers 
and magazines, and there has been no lack of opportunity. 

D. The Closed-shop Issue 

There have been two sources of complaint on the closed-shop 
provisions of the Act: The employer groups, and the AF of L. 
The Act provides that a closed-shop contract may be concluded 
only when the organization has a majority of employees. This 
provision does not change the legal aspects of the closed-shop in 
any jurisdiction; but with the qualification necessitating a majority 
it does increase the burden for unions, since prior to the passage 
of the Act a union could sometimes obtain a closed-shop when 
only a minority of the v^orkers were members.^" This situation 
adds to the AF of L opposition. On the basis of employer pref- 
erence, the AF of L has argued against that provision of the Act. 

The opposition brought by employers against the closed-shop 
provision is based ostensibly in ethics, \\diile they are willing 
to grant that the provision leaves the legality of the closed-shop 
unchanged, they are fearful lest the spur given to unionization 
will mean m reality that more closed-shop contracts will be de- 
manded. One may suppose that the fear of more contracts is not 
unrelated to demands for changes in wages, hours, and working 
conditions. In all likelihood, this fear impelled employers to 
demand that the Act protect the right “to join or not to join” and 
thereby prevent the saddling of the closed-shop on all industry. 

Without arguing the merits of the closed-shop, this is clear: 
The closed-shop proviso of the Act is disadvantageous to the non- 
union man. The union may be closed, and this would injure the 
individual. But even if the union were open, the indiv'idual 

Probably in most instances the closed-shop issue is the issue of minorities’ 
rights, but not always. A union may demand a closed-shop e\ en if it has no mem- 
bers working for an employer. This was tlie situation in Laiif \ , E. C. Shiuiicr and 
Co., 303 U.S. 323 (1938), where the union demanded that the employer force. !us 
employees to join and bargain tliroxigh tlie union, and picketed his establishments 
to enforce its demands. 
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would liave to choose between the union and the job, which is to 
say he would have no choice at all since, presumably, he would 
have joined the union had he so deshed. It does not always fol- 
low, however, that the signing of a closed-shop contract destroys 
the individuars power to bargain with the employer — that may 
be unchanged. If he does not desire to join the union, he can 
quit; and that is exactly what he could do prior to a closed-shop. 
For when he bargained individually with the employer, he was 
forced, too, to quit if he had small individual strength and did not 
care to accept the employer’s terms. Still, the right of the in- 
dividual is involved here; and this is again evidence that the Act, 
which theoretically is to protect the individual, primarily keeps 
the focus on collective bargaining. 

The proponents of the legislation may argue that the Act does 
nothing to affect the closed-shop issue. They may claim that the 
status quo on that issue was desired when the Act was passed. 
But tlie realities of the situation and of the closed-shop movement 
lead to the belief that the status quo will not be maintained, and 
again it appears that the Federal government and a Federal 
agency are responsible for partiality as between employers and 
employees. Moreover, since the Wagner Act makes for stronger 
unionism and therefore the closed-shop, it really runs contrary to 
the expressed public policy of a past that still affects current 
trends. The Railway Labor Act prohibits the closed-shop (and 
its corollary, the check-off); the N.I.R.A., although perhaps meant 
to permit the closed-shop, was never applied in a manner to 
promote the closed-shop, and the interpretations of the influential 
persons during the existence of the N.I.R.A. did not encourage the 
closed-shop; the Norris-La Guardia Act really opposes the closed- 
shop by stating that the worker should be free to decline to as- 
sociate with his fellows; and the Anthracite Coal Strike Commis- 
sion of 1902, the United States Commission on Industrial Relations 
of 1916, the United States War Labor Board, and the National 
Industrial Conference of 1919 all opposed the closed-shop prin- 
ciple. 

The exclusion of the present closed-shop proviso of the Act 
would have rendered the closed-shop illegal (since a closed-shop 
would be discriminatory in favor of the union), and it is arguable 
that this might be sound national policy in that the plane of com- 
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petition would be raised. The employer might be more likely to 
look to the welfare of his workers than to defame the union, and 
he could no longer rely upon unfair labor practices to prevent the 
workers joining the union if they so desired. The union, too, 
would be more likely to look to its competitive front and its posi- 
tion in the public mind, so that one healthy result might well be 
an improvement in union leadership and tactics. In the face of 
such competition, unions might even reduce the exorbitant en- 
trance fees to be found in some union areas. To abolish the 
closed-shop would mean losses, perhaps, for a comparatively few 
lalDorers in the union; but with employer activity proscribed by 
the Act, the more desirable benefits of trade unionism might be- 
come moi'e prominent in the public mind, such as standardized 
working conditions, improved health and working conditions, 
and favorable dealings in wages and hours. As now, the em- 
ployer upon request would have to bargain wuth the representa- 
tives of the majority, else individual bargaining might result and 
leave the individual helpless before the unrestricted economic 
power of the employer. Whether the Board should protect the 
worker is again the problem of how wide should be the scope of 
the Board’s police function. 

E. Discrimination Against a Potential Employee 

The Report on the Investigation of the National Labor Rela- 
tions Board states a problem that has been the source of much 
press criticism: 

“During the course of the testimony of the members of the Board 
and its personnel, certain practices were brought out which apparently 
go beyond the language, scope, and intent of the Act. 

“These practices consisted in the invention of remedies’ not provided 
for by the Act. These remedies’ will be discussed under the follovnng 
headings: 

“(1) ‘Reinstatement’ of Men Never Employes.” 

To the press and the public it probably appears extremely un- 
just for the Board to require an employer to offer hire to and to 
pay men whom he never employed, yet in some cases the Board 
H. Report No. 1902, 76th Congress, 3rd Session, pp. 57-59. 
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has so ordered. The leading example in this category is probably 
the Waiiinhec Mills case.^" Although one may disagree with the 
Board’s interpretation, one can not disagree that the problem is 
acute and that it almost defies solution. 

In the W ciumhec Mills case the employer refused to hire two 
employees simply because of union activities in the past; and the 
men filed charges alleging discrimination, and interference, re- 
straint, and coercion. The Board carefully considered the facts 
and found that the refusal to hire was based upon union activity. 
The Board then considered whether the broad remedial powers 
authorized in the Act limited the orders the Board could make or 
whether the pertinent phrase was only a suggestion. That is, 
did the phrase, “including reinstatement of employees with or 
without back pay,” mean that the employer-employee relationship 
must be established; or was it only suggestive of broad Board 
power to remedy a violation?^*' The Board decided that the 
phrase was only a suggestion and that reinstatement with back 
pay was the order necessary to remedy that which existed — the 
blacklist. It is clear that the Act does confer upon the Board 
broad power to order remedies, and it is here clear that broad 
power is needed to meet such practices as the blacklist. 

The proscription against interference, restraint, and coercion 
covers all other practices, so the question may be asked: Does 
the proscription against discrimination cover the blacklist? The 
Section forbids an employer “by discrimination in regard to hire 
or tenure or emplo}’ment or any term or condition of employment 
to encourage or discourage membership in any labor organiza- 
tion. . . .” The Board argued that there is no ambiguity in the 
language and that its position is supported by congressional intent. 

The House Committee in its report wrote: 

“The third unfair labor practice prohibits an employer in regard to 
hire or tenure of employment or any term or condition of employment, 
to encourage or discourage membership in any labor organization. 
This spells out in greater detail the provisions of section 7(a) pro- 
hibiting “)'cllow-dog” contracts and interference with self-organization. 

Case No. C-715. 

See Appendix I, Section 10( c). 

^‘See Appendix I, Section 8(3). Italics supplied. Credit for the develop- 
ment of the argument here is due the Brief for the N.L.R.B., In the U.S. CCA 
(h'i) October Term, 1939, N.L.R.B, v. Waumbec Mills, Inc. 
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This interference may be present in a variety of situations in this con- 
nection, such as discrimination in discharge, lay-off, demotion, or trans- 
fer, hire, forced resignation, or division of work; in reinstatement or 
hire following a technical change in corporate structure, a strike, lock- 
out, temporary lay-off, or a transfer of the plant.” 

With regard to discrimination, the Senate Report read: 

. . If the right to be free from employer interference in self- 
organization or to join or refrain from joining a labor organization is 
to have any practical meaning, it must be accompanied Ijy assurance 
that its exercise will not result in discriminatory treatment or loss of 
the opportunity for work.” 

Senator Walsh, Chairman of the Senate Committee, stated on 
the floor of the Senate: 

“All this bill says is that no employer jnaij dkeriminate in hiring a 
man, whether he belongs to a union or not, and without regard to ^vhat 
union he belongs; but if an employer wishes to agree and to make a 
contract of his own volition witli his employees to hire only members 
of a company union or of a trade union, he can do so.” 

Congress thus intended to protect the worker at the hiring 
stage and twice prohibited discrimination: first, in regard to hire 
or tenure; and second, in any term or condition of employment in 
order to encourage or discourage membership or activity in a 
labor organization."^ 

If, argued the Board in the Waumhec Mills case, an employer 
can refuse to hire because of union activity, then this constitutes 
an open threat to union activity because it endangers future oc- 
cupation and employment. To a Board W'liose task is to pre^cnt 
employers from warring against unionism, the important factor 
is the effect of an employers practices; and the blacklist has the 

H. Report No, 1147, 74th Congress, 1st .Session, j). 19. Italics supplied. 

S. Report No. 573, 74th Congress, 1st Session, p. 11. 

Congressional Record, 74th Congress, 1st Session, ]5. 7674. Italics supplied. 

It is pertinent to note that Section 7(a) of the N.T.R.A. meant to prohibit the 
use of the blacklist and would support the Board in the Wcimnlici' Mills ca.se. 
The language of 7(a) njeant to apply before the einploycr-emplovec' relationship 
existed, for that language read, “no one seeking employment.’' And if N.L.R.A. 
grew out of N.R.A. — which it did-—then it is reasonable to suppose that the Board 
was to have the power it has exercised against the blacklist. 
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same effect as a discharge because of union activity. Moreover, 
congressional intent was clear. The respondent took the posi- 
tion that the employer-employee relationship, which is mentioned 
in the preamble of the Act, must exist before the proscriptions 
of the Act could be invoked. This approach would make the 
blacklist valid under the Act, and the Board did not believe the 
Congress intended such a result. The principle of the Board 
was sustained by the circuit. court of appeals.^^ 

In the National Casket case the same issue was before another 
circuit court of appeals."® The majority of the court held in that 
case, however, that the employer may discriminate because of 
union activity or membership prior to the existence of the em- 
ployer-employee relationship, but once that relationship exists no 
discrimination may be practiced. The Board argued for the con- 
sistency of its logic and approach: A discriminatory denial of 
employment to a nonunion man in order to encourage member- 
ship in a labor organization ( or the discriminatory denial of em- 
ployment to a member of one labor organization in order to en- 
courage membership in another) was unlawful in the absence of 
closed-shop conditions permitted by the Act. Further, the Board 
pointed out that it had so held in several cases.®'^ Chairman Mad- 
den testified that, if an employer attempted to discriminate against 
nonunion men ( where no closed-shop contract existed ) by hiring 
union men because they were union men and refusing employ- 
ment to nonunion men because they were not union men, the 
Board would regard such practice as discrimination proscribed 
l)y the act.'" " 

The conflicting interpretations of the circuit courts were re- 
solved when the Phelps Dodge case was decided by the Supreme 
Court.®'" To the Court the dominating question was whether an 
employer, subject to the Act, could refuse to hire employees solely 
because of their union affiliation. Subsidiary questions, among 
them reinstatement, followed. The Court held that the legisla- 
tive history, the text itself, and the industrial background per- 

““ W.L.R.B. V. Waurnhec Mills, Inc., 114 F. (2d) 226, CCA— 1. 

"^N.L.R.B. V. National Casket Co., 107 F. (2d) 992, CCA-2. Also see Phelps 
Dodge Carp. v. N.L.R.B., 113 F. (2d) 202, CCA-2. 

See p. 84 of N.L.R.B. Brief in N.L.R.B. v. Waumbec Mills, Inc., supra. 

-'■Smith Hearings, Vol. II, No. 16, p. 649. 

Phelps Dodge Corp. v. N.L.R.B., 85 L. Ed. 753 (Adv. Ops.) (1941). 
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mitted no mutilatory construction of the statute so that it would 
apply only to prevent disciimination once the employer-employee 
relationship had been established. The employer was still free 
to select or discharge his employees; the Act was only directed 
against the abuse of that right by interfering with the right of 
self-organization. The Court did not agree that the employer- 
employee relationship must be established before reinstatement 
but rather held that discrimination in- hiring is twin to discrimina- 
tion in firing and could be remedied by restoration of a man to 
employment. The use of reinstatement as a remedy also meant 
back pay to make whole the loss suffered by the worker. 

F. What Is Collective Bargaining? 

Perhaps most difficult of all problems of a substantive nature 
arising out of the Act are those which relate to collective bar- 
gaining. These problems enter through the fifth unfair labor 
practice, which is the refusal of an employer to bargain collec- 
tively with the representatives of the majority.®^ 

The preamble of the Act makes it public policy to encourage 
“the practice and procedure of collective bargaining^ It is also 
made public policy to protect the rights of the workers for the 
purpose of their negotiating the terms and conditions of their 
employment through properly designated representatives."’^' Must 
an agreement be reached? Must the agreement be written? 
Must the agreement if reached be for a definite period? All these 
questions were unanswered in the Act itself, and it has been neces- 
sary for the Board to define what constitutes collective bargain- 
ing. This task is difficult to do in a positive manner, but the task 
is made less onerous by stating what is not collective bargaining. 
The Board’s approval will have important implications for the 
future of employer-employee relations. 

What was the intent of the Congress on reaching agreements 
and reducing those agreements to writing? It is not clear, but 
the weight of the evidence may be indicated. 

The Senate Report on the bill read: 

See Appendix I, Section 8(5). 

See Appendix I, Section 1. Italics supplied. 
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“The Committee wishes to dispel any possible false impression tliat 
this bill is designed to compel the making of agreements or to permit 
governmental supervision of theii’ terms. It must be stressed tliat the 
duty to bargain collectively does not carry with it the duty to reach 
an agreement, because the essence of collective bargaining is that 
either party shall be free to decide whether proposals made to it are 
satisfactory. 

“But, after deliberation, the Committee has concluded that this fifth 
unfair labor practice should be inserted in the bill. It seems clear that 
a guarantee of the right of employees to bargain collectively through 
representatives of their own choosing is a mere delusion if it is not ac- 
companied by the correlative duty on the part of tlie other party to 
recognize such representatives as they have been designated (whether 
as individuals or labor organizations ) and to negotiate with them in a 
bona fide effort to arrive at a collective bargaining agreement. Fur- 
thermore, the procedure of holding govemmentally supervised elec- 
tions to determine the choice of representatives of employees becomes 
of little worth if after the election its results are for all practical pur- 
poses ignored. Experience has proved that neither obedience to law 
nor respect for law is encouraged by holding forth a right unaccom- 
panied by fulfillment. Such a course provokes constant strife, not 
peace.” 

The Senate Committee here regarded collective bargaining as a 
process which looked toward the conclusion of agreements. 

The House Committee report, with regard to the subsection on 
collective bargaining, read only: 

“The fifth unfair labor practice, regarding the refusal to bargain 
collectively, rounds out the essential purpose of the bill to encourage 
collective bargaining and the making of agreements.” 

But the House Committee, when discussing the principle of 
majority rule, also said: 

“As has frequently been stated, collective bargaining is not an end 
in itself; it is a means to an end, and that end is die making of collective 
agreements stabilizing employment relations for a period of time, with 
results advantageous both to the worker and the employer.”®^ 

-“S. ReTSort No. 573, 74th Congress, 1st Session, p. 12. 
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Here the House Committee also regarded collective bargaining 
as a process. 

Representative Connery, who had introduced the Wagner Bill 
in the House, saw the legislation as protection: 

"This bill only applies where some employer says: 1 will not deal 
with the employees,’ or 1 am going to fire this man because he tried to 
organize my plant,’ or for the violation of any one of these unfair labor 
practices.” 

Senator Walsh, Chairman of the Senate Committee in charge 
of labor legislation, during debate said with regard to bargaining: 

. . Let me say that the bill requires no employer to sign any con- 
tract, to make any agreements, to reach any understanding with any 
employee or group of emplo)^ees. 


“Let me emphasize again: When the employees have chosen their 
organization, when they have selected their representatives, all the 
bill proposes to do is to escort them to the door of their employer 
and say, ‘Here they are, the legal representatives of your employees.’ 
What happens behind those doors is not inquired into, and the bill 
does not seek to inquire into it. It anticipates that the employer will 
deal reasonably with the employees, that he will be patient, but he 
is obliged to sign no agreement; he can say, ‘Gentlemen, we have 
heard you and considered your proposals. We cannot comply with 
your request’; and that ends it. 

“There is no eflFort in that respect to change the situation which 
exists today. All employers are left free in the future as in the past 
to accept whatever terms they choose.” ’‘‘t 

During committee hearings on the Wagner Bill, Senator \¥alsh 
asked: 

“There is nothing in the bill tliat permits the issue of an order or the 
inflicting of a penalty upon any employer who receives representati\'e.s 
of the employees and who conducts conferences with them, even if 
the conferences end in the inability of the employer to agree to the 
terms of the employee?” 

Congressional Record, 74th Congress, 1st Session, p. 96S6. 

Congressional Record, 74tli Congress, 1st Sesssion, pp. 7659~76fi(). 
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Senator Wagner replied ; 

“No; you could not do that very well. But I am sure there is in the 
legislation the implicit obligation upon the employer to bargain collec- 
tively.” 

On the floor of the Senate, Senator Wagner was asked whether 
industrial peace was the objective to be attained by certain fea- 
tures of the proposed legislation. He answered: 

“Yes; and by the prohibition of certain unfair labor practices . . . 
which are inf ended to make the worker a free man [protection], to de- 
cide for himself whether he wants an organization, and if he wants one, 
what the type of that organization shall be.” 

And again: 

. . The law does not require any employer to sign any agreement 
of any kind. Congress has no power to impose such a requirement. 
An agreement presupposes mutual consent. The law merely requires 
that an employer bargain collectively with his workers, which means 
that he shall receive their representatives and engage in a fair discus- 
sion, in the hope that terms may be voluntarily agreed upon by both 
sides without recourse to strife.” 

Later Senator Wagner said: 

“[The law] does not compel anyone to make a compact of any kind 
if no terms are arrived at that are satisfactory to him. The very essence 
of collective bargaining is that either party shall be free to withdraw if 
its conditions are not met. ... 

“. . . The employer is obligated ... to negotiate in good faith with 
his employees’ representatives; to match their proposals, if unaccept- 
able, with counter proposals; and to make every reasonable effort to 
reach an agreement.” 

Thus, before the bill was passed there was no clear outline of 
collective bargaining. Apparently Senator Walsh did not think 
counter proposals were necessary, although Senator Wagner did. 

S. Hearings on S. 1958, 74th Congress^ 1st Session, Part 1, p. 45. 

Congressional Record, 74th Congress, 1st Session, p. 7574. Italics supplied. 

■'•’Congressional Record, 74th Congress, 1st Session, p. 7659. 

"■’■ Congre-ssionul Record, 74th Congress, 1st Session, p. 7571. 
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And despite the difficulty encountered by the National Labor 
Board and the first National Labor Relations Board, Congress 
was to leave the problem of collective bargaining and the written 
agreement to some agency other than itself. It will be recalled 
that Senator Wagner did not include the fifth unfair labor prac- 
tice in the original draft of the bill, and the proscription was 
added only at the insistence of the members of the first National 
Labor Relations Board. That Board had found from experience 
the need for such a provision, for it had been difficult to persuade 
employers to sign agreements. Yet wffien the provision was added, 
even the most expansive congressional proponents believed that 
somehow the fifth unfair labor practice must refer only to the 
process of negotiation: The Act was to protect, that was major, 
and it was hoped and expected that the result would be the 
conclusion of bargaining agreements. Any view which would 
hold the attainment of agreements and the protection of rights on 
the same plane is not supported by the evidence. 

The preamble of the Act makes it clear that the objective is to 
protect labor so that certain events can come about, but it was 
not anticipated that the agency created would have the respon- 
sibility of following through the protection to assure that agree- 
ments did result. When Congress amended the Railway Labor 
Act in 1934, it was clearly expected and anticipated that bargain- 
ing agreements would be reached; and indeed the agreements 
must be filed with the National Mediation Board. And under the 
Merchant-Marine Act of 1936, as amended in 1938, it is expected 
that the employers and employees in the maritime service will 
exert every reasonable efi'ort to make and maintain agreements.”^ 
But this was not specified in the Wagner Act; and tlie hearings, 
the debate on the bill, and the Act indicate that the whole ap- 
proach was only to set the stage for bargaining. It is important 
to point out this approach because if the Act is only to jn-otcct, 
then the Board’s powers will be far less than if the Board exercises 
the function of following through the negotiation stage to tlie 
culmination of the process. 

Further, it may be said that if the encouragement of collective 
bargaining as an objective of the Act had primary or equal stand- 
ing witli protection — rather than coming as a result of protection 

-"49 Stat. L, (I) 1983 (1936), and 52 Stat. L. 953 (1938). 
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— then the whole approach of the Board is necessarily different 
from that which it would be if the Board only protected the right 
to organize and bargain collectively. For if the Board really has 
the task of encouraging collective bargaining, then here is an 
instance of a quasi-judicial agency promoting while it is adminis- 
tering preventive legislation. This would mean that the agency 
would be placed in a difficult position, for the Board would be 
expected not only to protect but also would be expected to follow 
through the whole process and actively to make certain that agree- 
ments are reached. It follows that there would be more intrusion 
by the Government into employer-employee relations. 

The Board, following the lead and practices of the earlier 
boards, has taken the position that the Act can protect the worker 
only if the worker always has recourse to the Board when it is 
felt that the employer, in the bargaining process, is not exhibiting 
good faith. While this approach is the essence of realism, the 
Board is thereby driven much further into the employer-em- 
ployee relationship than probably was ever anticipated by Con- 
gress. This situation demands extreme care on the part of the 
Board. Yet, no matter how much caution is displayed, and re- 
gardless of the care with which the Board follows traditional con- 
tract rights, the approach based on experience demonstrates the 
intermingling of the protection of rights in order to “set the stage” 
for collective bargaining, and the process of bargaining itself. 

Under the Board’s decisions, the standard set up is the display 
of good faith by the employer. Good faith and reasonable effort 
are justiciable but difficult subjects."” In order to determine good 
faith, the Board looks at the evidence; and the landmarks appear 
to be these: 

1. The c>mplo\'<.'r can not simply meet with representatives and re- 
fuse to discuss terms and conditions. 

2. Tile empio\'er should make counter-proposals. If he does, the 
Board may pass on the reasonableness of the counter-proposals, for 
the negotiations must be carried on with an intent to reach an agree- 
ment. 

3. The employer is not guilty of bad faith if he bargains until an im- 

The Supreme Court so held in Virginian By. Co. v. System Federation No, 
40, 300 U.S. 515 (1937). 

See N.L.R.B., Third Annual Report, pp. 90-108, and cases there discussed. 
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passe is reached; but if conditions and issues change, the impasse may 
disappear and bargaining must be resumed. 

4. If the employer does not meet the demands, he is still under a 
duty to bargain. Strikes and lockouts do not absolve the employer of 
his responsibility to bargain. 

5. If an agreement is reached, it must be reduced to writing if the 
employees so demand. 

6. The written agreement is not a matter for bargaining, and the re- 
fusal of such a demand is likely to indicate lack of good faith by the 
employer. 

When the Board operates in the sphere of defining bona fide 
negotiation, it also operates in the sphere of passing judgment on 
the reasonableness of demands. This, in effect, adds to the labor- 
court character of the Board and introduces a remote form of 
compulsory arbitration wdiich ordinarily operates against only 
one of the parties.'^" Not only is the Board in effect arbitrating 
when it holds that an employer engaged in insufficient negotia- 
tion, but also the Board arbitrates when it decides that the em- 
ployer has in good faith attempted to reach an agreement. For to 
hold that an employer has bargained in good faith is in reality 
official verification of the employer’s position, and such a decision 
implies judgment of the employer’s ability to yield to demands. 
The labor-court aspect is still further encouraged by the Board’s 
entrance into situations where a trade agreement exists but has 
been violated. The Board’s task is not eased by the presence of 
conflicting testimony in many collective-bargaining cases in a 
field where controversy, recrimination, half-truths, and misrepre- 

The board has criticized an employer who, in rejecting union demands, re- 
fused to open his books to union inspection and audit. In the Matter of Knoxville 
Ptihlishing Co., 12 N.L.R.B. No. 119, 

William Spencer, writing on the National Labor Board and the finst National 
Labor Relations Board, says with regai'd to collective bargaining: 

“. . . The Board’s general statement of the employer’s obligation [to bargain] 
seems to justify the implication that the Board belie\’es that an employer wlio has 
been approached for collective bargaining must, for tlie sake of peace, make some 
concessions to his workers. . . .” 

“. . . To the extent that the government directly or indirectly takes from the 
employer the right to say ‘No/ it is forcing upon him unilateral compulsory arl)itra~ 
tion, ...” 

W. H. Spencer, Collective Bargaining Under Section 7(a) of the N.I.R.A., The 
Journal of Business of the University of Chicago, The Univ. of Chicago Press, 
Vol. VIII, No. 2, Part 2, p, 32, April, 1935. The present Board has followed and 
expanded tire doctrines of the earlier boards. 



PROSCRIPTIONS AND PROBLEMS 125 

sentation are freely engaged in by both sides, yet to the Board 
goes the task of introdueing reason. 

The Boards approach toward collective bargaining may be 
quoted in its own words: 

The net result sought by the collective bargaining provision is the 
making of a collective bargaining agreement. . . . The Act imposes 
upon the employer not only the duty to meet with the duly designated 
representatives of its employees and to bargain with them in good faith 
in a genuine attempt to achieve an understanding on the proposals and 
counter-proposals advanced, but also the duty, if an understanding 
should be reached, to embody that understanding in a binding agree- 
ment. . . The Board has made clear that ‘The final attainment of an 
understanding and the signing of the contract embodying the fruits of 
this understanding are part and parcel of the process of collective bar- 
gaining. The contract or agreement is part of and the culmination of 
the successful negotiations, and not a segment separate from the ne- 
gotiations which have preceded it.’ ” 

This approach of the Board may be compared with that of the 
Supreme Court: 

“The Act does not compel agreements between employers and em- 
ployees. It does not compel any agreement whatever. It does not 
prevent the employer ‘from refusing to make a collective contract and 
hiring individuals on whatever terms’ the employer ‘may by unilateral 
action determine.’ . . . The theory of the Act is that free opportunity 
for negotiation with accredited employees is likely to promote indus- 
trial peace and may bring about die adjustments and agreements which 
the Act in itself does not attempt to compel.” 

However: 

“The legislative history of the Act goes far to indicate that the pur- 
pose of the statute was to compel employers to bargain collectively 
with their employees to the end that employment contracts binding on 
both parties should be made.” 

The Supreme Court evidently believes that the necessary pro- 
tection can be afforded by a Board which will protect the process, 

N.L.R.B., Third Annual Report, pp. 102-103. 

N.L.R.jB. V. Jones dr iMugidin Stem Corp., 301 U.S. 1 (1937). 

V. Sands M/g. Co., 306 U.S. 332 (1939). 
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not the result, and that while the bargaining process is manda- 
tory the result to be reached is sequential and voluntary. Under 
the approach of the Board, the process and the end result are in- 
extricably related and one, so that the functions of the Board nec- 
essarily extend to the stage of the actual agreement itself. Thus, 
the Board finds itself in the labor-court category. A less realistic 
approach, which would be based upon the assumption that the 
process and the result of the process can be somehow cast into 
different categorie.s — corresponding on the one hand to the pro- 
tective function, and on the other hand to the promotion function 
— would ha)'monize with the anticipatory view of Congress and 
the courts. But so long as the collective-bargaining proscription 
is a part of the Act, bedrock realism demands a conclusion that 
the Board can not divorce prevention and promotion; and hence 
the courts must finally determine in each case whether the Board 
has exceeded its powers in passing judgment upon employer-em- 
]rloyee negotiations. Ultimately this must mean a review of the 
evidence; and since the courts are presumably proscribed from 
that function, the Board will remain partly a labor court. The 
only future entrance to be expected of the courts will be on the 
matter of signing bargaining agreements. 

In addition to the substantive difficulties and interpretative 
ramifications attached to the negotiatory stage, it may be pointed 
out that the unions have not used their protection under the Act 
devoid of abuse — they have made use of the fifth proscription not 
in good faith themselves, by using the charge of the employer’s 
refusing to bargain in order to obtain demands made upon the 
employer, such as the closed-shop, or an increase in wages, vaca- 
tions with pay, etc.; and this demonstration of bad faith on the 
part of the unions is as reprehensible as the lack of good faith on 
tlie part of the employer. 

The collective-bargaining proscription really breaks into two 
parts: (1) the negotiation of the parties, or the process itself, dis- 
caissed just above; (2) tire reduction of an agreement to a written 
contract by the parties. 

The problems related to the agreement itself are iDcing slowly 
resolved by the courts. The Board’s position is that it can not 
force agreements to be made; but if an agreement is reached by 
the parties and if the employees so request, then the employer 
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must enter into, for a fixed period of time, a mutually binding 
agreement, which must be reduced to writing if the employees re- 
quest. Action by the employer, such as posting a notice of an 
agreed-upon policy, which is unilateral in nature, will not satisfy 
the Board requirement. This approach reaches back to an early 
case, the St. Joseph Stockyards Co., and the Board has consistently 
followed the policy there laid down: 

‘An assertion that collective bargaining connotes no more than dis- 
cussions designed to clarify employer policy and does not include ne- 
gotiation looking tov^ard the adoption of a binding agreement between 
employer and employees is contrary to any realistic view of labor re- 
lations. The development of those relations had progressed too far 
when the Act was adopted to permit the conclusion that the Congress 
intended to safeguard only the barren right of discussion. The pro- 
tection to organization of employees afforded by the first four sub- 
divisions of Section 8 can have meaning only when the ultimate goal is 
viewed as the stabilization of working conditions through genuine bar- 
gaining and agrt'ements between equals. That such is the goal is 
made clear by Section 1 of the Act, wherein the policy of the United 
States is stated to be the protection of self-organization of workers and 
the designation of their representatives for the purpose of negotiating 
terms and conditions of their employment.”'*® 

And further, 

“The solution of tlie problem lies in the recognition of that attitude. 
Such an attitude grows out of an antipathy toward organization of 
workers and a refusal to concede that the policy of the United States 
shall be the policy of tlie respondent. It is designed to thwart and 
slowly stifle the Union by denying to it the fruits of achievement. It 
is based upon the knowledge that in time employees will grow weary 
of an organization which cannot point to benefits that are openly cred- 
ited to its aggressR'eness and vigilance and not to an employer’s benev- 
olence which on the surface may appear genuine but in truth is forced 
upon the emplo)^er by the organization. To many his unwillingness to 
entei- into an agreement with a labor organization may seem no more 
than a harmless palliative for the employer’s pride and to amount only 
to a petty refusal to concede an unimportant point purely as a face- 
sa\dng device. But the frequency with which the old Board was com- 
pelled to denounce such a policy on the part of employers indicates its 
2 N.L.R.B. 39. 
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potency as a device subtly calculated to lead to disintegration of an 
employee organization. Viewed from the other side, tlie main objec- 
tive of organized labor ^or long has been the collective agreement and 
the history of organization and collective bargaining may be written in 
terms of the constant striving for union recognition through agreement. 
In many cases employees have left their employment and struck solely 
because of the employer’s refusal to enter into a collective agreement. 
An objective which has been so bitterly contested by employer and em- 
ployee, that has been the cause of many long and costly strikes, must 
be evaluated in the light of the conflict it has produced. ... In our 
view of the Act, the minds of the parties having met, it imposed upon 
the respondent a definite obligation to embody the understanding in 
an agreement.” 

The Board interpretation thus goes beyond the negative stage 
and visualizes positive action by the employer. Moreover, the 
Board does not regard its position on the written agreement to 
include the employer’s views or desires. Therefore, concludes the 
Board, whether an agreement upon demand must be reduced to 
writing is not a matter of negotiation; rather, the employer’s ac- 
cession to such a demand is a matter of statutory imposition and 
an essential element of statutory duty. Then, reasons the Board, 
if the reduction of an agreement to a written status is not a matter 
of negotiation because the statute imposes the duty to reduce the 
agreement to writing, it is no defense for the employer to argue 
that an impasse was reached in the bargaining; and his refusal to 
accede to the demand would be evidence of Irad faith and a viola- 
tion of the Act.‘‘*^ 

In the Inland Steel Co. case, and in other cases, the Board 
qualified its approach and left itself the flexibility it regards neces- 
sary. It thereby added to its character as a labor court. The 
Board held in the Inland Steel Co. case that the act “normally” 
requires an employer to embody understandings in a written 
agreement signed by him and the employees’ representatives; but 
the Board left open the question whether, under certain circum- 
stances, an employer might refuse to embody understandings in 
a written contract. If an oral agreement is acceptable to both 
parties, it will be approved by the Board; Imt under some circum- 

' Ihid. 

First in Matter of St. Joseph Sfochyarch (supra); also in ^fatler of Inland Steal 
Co., 9 N.L.R.B. 783; Matter of Westinghouse Co., 22 N.L.R.B. No. 13, and others. 
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stances the employer must accede to a request to reduce the agree- 
ment to writing.'" Thus, the Board retained for itself the power to 
decide which cases demanded that the employer accede to the 
request. There is no general rule, and apparently each case is to 
be determined on, its merits. 

In the Inland Steel Co. case the Board decided that the dif- 
ficulties of an oral agreement were manifest, especially against 
a background of bitter and long employer-union controversy. 
This decision brought condemnation by the Circuit Court of Ap- 
peals for the Seventh Circuit, which in its dictum reasoned: The 
Board concedes that the Act imposes only the duty of negotiation, 
not the duty to reach an agreement; when the Board concedes 
that an agreement, if reached, need be signed only upon the re- 
quest of the employees, and then 07 ily in certam circumstances, 
then the demand by the employees that the agreement be reduced 
to writing may be v^aived by the Board; and if it may be waived 
by the Board, it is arguable that the signing of the agreement it- 
self becomes a matter of bargaining. This reasoning supported 
the employer’s argument that the written agreement was itself a 
matter for bargaining. The Court could not believe that the Act 
imposed upon the employer a duty which would be applicable 
only in some cases. Since the statute made no mention of a 
signed agreement, the Court held none was required, and it re- 
fused to read into the statute that agreements were required in 
some cases and not in others. The Court held that the Board 
argued for \'S'’hat it thought the Act ought to be, not what it was. 

Judge L. Hand, in the Ait Metals Construction Co. case,^’" dealt 
with the question of the written agreement. After pointing out 
that the Act forces no agreement but that negotiation is required, 
he considered wlietlier one term of an oral agreement shall be 
that tlie understanding be reduced to wilting and whether to do 
so meant the loss of freedom in negotiation which the employer 
enjov'ed under common law. 

See the decision in the Wc.siinghouse Co. case, supra: 

“. . . We liold that under the circumstances such as are licre presented, it is 
the cmplo\'er’s obligation to accede to a request that understandings reached be 
tanbodied in a signed agreement. ... Whether there may be, in some future 
cast!, circumstances indicating that the employer there involved may under the 
Act decline! to embody imdenstandings in a signed agreement, we need not here 
decide.” Italics supplied. 

Art Metals Construction Co. v. N.L.R.B., 110 F. (2d) 14S, CCA-2. 
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Of course, said the Court, it meant loss of freedom; but the Act 
itself, by giving the employees the right to use collective pressure, 
qualified the rights of the employer in this respect. Further, the 
implications of the grant of such power include whatever might 
be appropriate to protect the grant; and the written agreement 
was held to be not only appropriate but necessary, for freedom of 
conti-act did not include the right to put in jeopardy the ascertain- 
ment of what the promisor agreed to do. The employer’s freedom 
is to refuse concessions and to exact concessions, but . . It is 
not the freedom, once they have in fact agreed upon those condi- 
tions, to compromise the value of the whole proceeding, and prob- 
ably make it nugatory.” 

The Supreme Court, on January 6, 1941, resolved the question 
as to whether an agreement, if reached, must be reduced to writ- 
ing.®^ The Court held that, although an employer is under no 
compulsion to reach an agreement, the empio)''er, if he reaches 
an agreement, can not refuse to sign it because he never agreed to 
sign one. The freedom of the employer not to reach an agreement 
related only to matters of substance, said the Court, and it sup- 
ported five of six circuit courts of appeal by holding that a refusal 
to sign a contract embodying agreed terms was a violation of the 
refiisal-to-bargain proscription. 

J. Heinz Co. v. N.L.R.B., 811 U.S. 514 (1941). 
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A. General 

Section 9 of the Act was included in order to facilitate collec- 
tive bargaining.^ The problem of who was representing what 
unit, and of the definition of that unit, was anticipated, and the 
Act provided the machinery whereby disagreement or uncertainty 
could be dispelled by an impartial governmental agency. 

Section 9 is in four parts: (a) provides that the majority of an 
appropriate unit selects the representative — that is, the majority- 
rule doctrine, (b) makes it the duty of the Board to determine 
the appropriate unit in each case, (c) provides the Board with 
power, whenever there is a question affecting commerce, to in- 
vestigate and to certify designated representatives no matter 
whether unfair practices are involved. Authority is given the 
Board to use secret ballot or “any other suitable method” to ascer- 
tain the representatives, (d) provides that whenever a Board 
order arising out of an unfair practice is carried to the courts, any 
determination of representatives made by the Board becomes a 
part of the transcript of record. 

It should be emphasized that Section 9(c) provides only for 
investigation, and a proceeding thereunder does not result from a 
complaint; hence no order issues. The section makes possible 
only an authoritative declaration of an existing factual situation, 
and such declaration is not revfewable in the courts except in 
conjunction with a proceeding involving unfair practices. When 
the Board acts under this subsection, it is not compelling the selec- 
tion of a representative but rather is ascertaining whether a repre- 
sentative has been selected and designated. This function is im- 
portant, for in the absence of a representative the employer has 
no duty to bargain collectively. 

^ See Appendix I, Section 9. 

138 
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Since Section 9(a) provides that the representative designated 
by the majority in an appropriate unit shall be the exclusive 
representative, there is imposed a duty on the employer to bargain 
with such selected representative and with no other. An em- 
ployer’s duty to bargain is not contingent upon a representation 
proceeding but only upon the presence of representatives, and 
the employer’s duty may be enforced whether or not there has 
been a certification. Proceedings involving a refusal to bargain 
and representation are sometimes brought conjunctively through 
a labor organization charging a violation of the refusal to bargain 
proscription when the union is at the same time skeptical whether 
it could prove a majority in the appropriate unit. The usual 
procedure is to hold a joint hearing: If the union majority is not 
clear, the unfair labor practice complaint is dismissed, and an in- 
vestigation is ordered; and if the hearing discloses a majority and 
refusal to bargain, the representation petition is dismissed, and 
duplication is avoided. 

A proceeding uivolving either a refusal to bargain or certifica- 
tion of representatives raises the same two problems: (1) What 
is the appropriate unit for collective bargaining?; and (2) has a 
majority in that unit designated and selected a representative? 
This follows because an employer has not refused to bargain ( al- 
though by law he has a duty to bargain whenever there is a 
majority) unless there is a representative designated by a majority 
in the appropriate unit, and any certification of representatives 
must likewise ascertain the majority in the appropriate unit. 

B. Typical Cases 

The Board operates to investigate and certify representatives 
whenever a question arises concerning the representation of em- 
ployees. Since one purpose of the Act is to encourage collec- 
tive bargaining, the Board will find a question existing, will in- 
vestigate representation controversies and certify representatives, 
whenever it appears that disagreement or uncertainty over the 
representative constitutes an obstacle to collective bargaining. 
The Board does not, however, exercise a roving commission in 
this respect but acts only upon petition, although Board rules per- 
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mit it to institute proceedings on its own motion." The actual 
existence of a question concerning representation depends upon 
the circumstances, though representative situations may be in- 
dicated: ^ 

1. The employer refuses to recognize a labor organization as the 
bargaining agent. 

2. The employer insists the representative not be an “outsider,” 

3. The employer is willing to bargain with tire representatives of a 
labor organization for tine organization s members only. 

4. The employer refuses to bargain because he claims the union 
does not represent a majority. 

5. The employer disagrees as to the appropriate unit. 

6. The employer questions the existence of a majority and demands 
proof of a type the union is not required to furnish. 

7. Each of two rival organizations claims to represent a majority of 
the employees. 

8. Each of two rival organizations insists upon conflicting bar- 
gaining units. 

9. The employer and the organization enter into a stipulation that 
a question concerning representation exists. 

10, The employer is willing to bargain but insists that a question of 
representation exists. 

C. The Existence of Contracts and the Time Element 

It sometimes occurs that representation petitions are brought 
when a bargaining contract already exists. There is then a ques- 
tion of whether the Board shall respect the contract and let it 
constitute a bar or institute proceedings despite the contract. 
Again the Board is bound by no stereotyped procedure; rather, 
the Board exercises discretion to let the circumstances determine 
whether proceedings shall go on. While this administrative 
flexibility is advantageous to Board action, it may well push the 
Board into a contradictory position. The Board apparently re- 
gards the act best administered if proper representation is first as- 

“N.L.R.B., Rules and Regulations, Series 2, Article III, Section 10(b). The 
petition nia}' come from an employee, a person or organization acting on behalf 
of employees, or an employer. 

® Drawn from Third Annual Report, N.L.R.B., pp, 127-133. 
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siired employees and then collective bargaining contracts follow; 
yet in an attempt to assure proper representatives it may be neces- 
sary, in effect, to abolish contracts. 

The Board does not decide whether an existing contract is a 
bar to a representation investigation unless the parties so claim, 
but where the parties do so the Board must consider the question. 
Any contract made as a result of bribery, fraud, coercion, unfair 
labor practices, or by representatives not the choice of a majority 
has been held not a bar to proceedings. Nor does a bar exist if a 
contract is negotiated while investigation proceedings are pend- 
ing. If the petitioning union has a contract whereby it bargains 
only for its members, the Board holds this to be no bar since the 
Act specifies the majority shall be the exclusive representative; 
and it may be necessary to ascertain whether the union has a 
majority. The Board has held no bar exists where the existing 
contract is about to expire or where the Board finds the appropri- 
ate unit to be different from the one on which the contract is 
based. The Board has also held that where a union petitions for 
a representation proceeding, the existence of a contract with the 
employer is no bar. This situation has arisen where a union had 
contracts with some companies included in the case but not with 
others, and the Board held elections at all companies. 

Almost unanswerable questions arise over contracts. Suppose, 
for example, an employer has a contract with a union which bar- 
gains for its members only and then, as a result of an election, the 
employer must negotiate with the union representing all the em- 
ployees. Apparently the union and the employer must iron out 
the matter in negotiation. The parties may agree finally to abide 
by the original contract, but reaching that decision might be a 
matter of a week’s bargaining; and if so, what is the status of 
the contract during the interim? 

A more difficult problem is presented when a contract sub- 
scribes to the statute but there is a petition for a representation 
proceeding. What sanctity surrounds the contract which em- 
bodies the objectives of the Act? The Board has said the prime 
purpose of the Act was to encourage the negotiation and conclu- 
sion of contracts, yet the Board may be faced with the necessity 
of, in effect, destroying contracts. There is no ironclad rule; but 
the Board will probably treat a one-year, unexpired contract as a 
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bar to representation proceedings. One-year contracts are re- 
garded as desirable, and the Board will presumably not permit 
contracts drawn for a longer period to constitute a bar to repre- 
sentation proceedings.'^ The Board here believes representation 
to be more important than contracts, otherwise a five-year con- 
tract would bar representation proceedings. 

This Board action was not charted by Congress, but the di- 
lemma of right of contract or right of representation is real. The 
resolution of the dilemma is not to decide whether the primary 
purpose of the Act is to insure employee freedom to choose repre- 
sentatives, or to encourage collective contracts, for either choice 
leaves an unsatisfactory situation. Hence, the Boards com- 
promise seems wise, even though it is in a sense contradictory. 
Such Board flexibility and the refusal to draw sharp rules open the 
door to criticism, but the dilemma demonstrates the necessity of 
giving broad discretionary powers to an administrative agency. 
Here is also another instance where the Board has the status of a 
labor court. 

The question has arisen as to how often the Board will proceed 
where the same representation struggle is involved. The Board’s 
administrative position is that election results are generally 
thought of in year terms, and the Board ordinarily will not en- 
gage in a series of proceedings. While the Act does not restrict 
petitions for certification, the Board believes that thinking in year 
terms makes for industrial stability 

Any proceeding by an employer in lieu of a Board proceeding, 
such as an election, does not bar a Board investigation. The 
Board, however, gives effect to prior elections if convinced that 
there has been no violation of the employees’ rights; and a con- 
sent election, if presided over by a regional director, would con- 
stitute a bar to representation proceedings.® Here the Board 

Contracts dniwai for more than a year would freeze the representation situation. 

. . To pre\'t>nt undue restriction on the selection of representati\'es ... the 
Board has folh)\ved the principle that a contract does not constitute a bar . . . 
where it co\ ers an imdue length of time and has been in effect at least a year,” 
Fourth Annual Report, N.L.R.B., p. 75. Also see H. Hearings on N.L.R.A., Vol. 
Ill, pp. 1040-1047, and the Tliird Annual Report, N.L.R.B., pp. 134-139. 

'•Ibid 

'■’Fourtli Annual Report, N.L.R.B., p. 76. Consent elections are those in which 
all the <letails regarding the conduct of an election are agreed to by the parties. 
The bargaining unit, the form of the ballot, the place and time of election, tlie 
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again has adopted a time period quite common in bargaining 
agreements—namely, one year. This time element in contracts, 
then, is not wholly the Board’s action, though by using the one- 
year period in contracts and elections the Board is crystallizing 
the period in labor relations. 

This problem of the time period illustrates how a law, designed 
to protect and police, carries implications unforeseen at the time 
of passage. Yet where an agency has been created, it must of 
necessity meet the problems. Here the agency is the Board, 
which clearly has the power to solve such problems; but to do so 
means that there are tripartite forces in tlie field of labor rela- 
tions. For although the Board is impartial as between employers 
and employees, its decisions affect employer-employee relations. 

D. ‘‘Proof” of a Majority 

The Board has authority to “take a secret ballot of employees, 
or utilize any other suitable method to ascertain such representa- 
tives.^ The Board has not relied on elections alone to determine 
the majority but has extensively relied upon other proof. Board 
discretion determines “proof,” and the Board retains its flexibility 
to pass on each case as the circumstances dictate.® 

In general, it may be said that until 1939 the Board would ac- 
cept as “proof” cards, petitions, oral or signed statements, union 
membership cards, union membership applications, or union af- 
fidavits of membership, if such offerings were authentic or if the 
evidence was uncontested. While prior to 1939 the Board was 
reluctant to hold requested elections where there was sufficient 
“proof” uncontested by parties to the proceedings, since then the 
Board will hold an election if a contesting union or the employer 
so requests The Board insists that where means other than an 
election are used as “proof” there must be an absence of coercion 
or compulsion against the employee and an}' evidence to the con- 

eligibility list, tlie method of tallying, etc., are determined by the parties them- 
selves; and no Board order is required. 

See Appendix I, Section 9(c). 

® Second Annual Report, N.L.R.B., pp. 91-93, 108-110; Third Annual Repent, 
N.L.R.B., pp. 150-156. 

® Beginning in 1939, the Board followed the policy of holding an election in tlie 
absence of o\'erwhelming proof of the bargaining represen tati\'e. This policy was 
announced in the Matter of the Cudahy Co., 13 N.L.R.B. 526. 
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trary will bring an election. The emphasis of this statement is 
lessened by the Board’s reliance, since 1939, on the election. 

For an election the Board first determines when and where the 
election is to be held and the eligibility of the voters, all of which 
is embodied in the Direction of Election. The Direction of Elec- 
tion specifies an agent of the Board to conduct the election, and 
the agent cares for the details. The period of election varies from 
ten to thirty days, depending chiefly upon the number of voters 
who are to vote. If the Board has found an unfair labor practice, 
it directs the election to be held at a date sufficiently far in the 
future so that the eflFects of the violation shall have been dissi- 
pated; and when the regional director notifies the Board that cir- 
cumstances permit a free choice of the bargaining representative, 
the Board orders an election. 

In determining the eligibility of voters and the date of the 
election, the Board has the objective of extending the voting 
privilege to those having the status of employees who have an 
interest in the selection of the representative for the unit. The 
Board has used the date the parties agree upon for the election to 
determine who may vote; it has validated as eligible all employees 
as of the date of the Direction of Election; it has regarded as 
eligibles the employees on the payroll during the payi'oll period 
preceding the Direction of Election; it has established as eligibles 
those on the payroll at die date of the first hearing; and it has 
permitted to vote only those on the payroll the date the petition is 
filed. However, since the middle of 1939 the eligibility date has 
lieen the payroll date next preceding the date of the Direction of 
Election. The settlement on this date cared for the problems 
raised by those workers hired since the date of the petition, per- 
haps months before, or those who had been discharged or had 
quit. The present practice prevents unions “jockeying” for a 
fai^orable payroll date. Regular employees who have been fur- 
loughed, laid off, who are ill or on vacation, or who anticipate 
returning to work, are counted as eligibles. In case of strike the 
Board takes those employees as of the last working day or payroll 
period prior to the strike, while if a lockout is involved the period 
preceding the date of closing is used. 

The candidates on the ballot are always union organizations, al- 
though the act permits individuals’ names providing they are au- 
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tliorized to represent employees. The Board will not place a 
union on the ballot if it has no, or a very few, members in the unit. 
Nor will the Board place on the ballot the name of a union found 
to be company-dominated. Requests to the Board for blank 
spaces on the ballot in order that the voters may write in the 
name of an organization are refused on the grounds that evidence 
showing the demand for representation should have been intro- 
duced in the hearing prior to the Direction of Election. As a 
practice, the Board insists that only those organizations which 
participate in the hearing receive a place on the ballot, although a 
union is not required to appear. The Board has occasionally per- 
mitted a union to withdraw from the election. 



Chapter VIII. THE MAJORITY-RULE REQUIREMENT 


A. Interpretations of “Majority” 

The terms of the Act provide that the majority of the appropriate 
unit shall designate the exclusive representative. Where the ma- 
jority is designated without an election, majority presumably 
means a majority of all who would be eligible to participate in an 
election. Where an election is held, the Board has gone through 
a metamorphosis in reaching its present interpretation of what 
constitutes a majority. 

1. “Maiority of Eligibles’* 

Early in Board history tliere was no certification unless a ma- 
jority of those eligible voted for the representative. This inter- 
pretation led to situations where the fewness of participating 
voters meant no collective bargaining,^ and this was deemed un- 
satisfactory. 

2. “Majority of Those Voting Where a Majority Vote" 

On July 3, 1936, the Board changed its interpretation of a ma- 
jority to subscribe to that verified by the circuit court of appeals in 
deciding a case under the Railway Labor Act as amended in 1934. 
There the court held that a majority of those voting is sufficient to 
designate a representative providing a majority of those eligible to 
vote participated. This construction was first applied by the 
Board in the Associated Press case,^ and was followed until unions 

^ Usually cited is Matter of the Chrysler Corp., 1 N.L.R.B. 164, where 700 were 
eligible and but 125 voted. There was no certification. 

“ i N.L.R.B. 687. The circuit court decision in the railway case was upheld 
by the Supreme Court in Virginia Railtoay Co. v. System Federation No. 40, 300 
U.S. 515 (1937). The National Mediation Board interprets majority to mean a 
majoriW of those voting provided a majority of eligibles votes. See Second Annual 
Rcporb N.L.R.B., pp. 114-115; National Mediation Board, Second and Third 
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discovered that they could prevent a competitor from winning by 
boycotting an election and thereby preventing a majority partici- 
pation. 

3. “Majority of Votes Cast” 

The necessity for a different interpretation was clearly pre- 
sented in the R.C.A. Manufacturing Co. case, decided November 
7, 1936.“ There, one union coerced employees and boycotted the 
election, so that of 9,752 eligibles only 3,163 votes were cast; 3,016 
of the votes were for the union boycotted. The Board decided 
that to require participation by a majority of the eligibles put a 
premium on intimidation and sabotage or even permitted a minor- 
ity by peaceful persuasion to prevent a certification where there 
were voters subject to change of mind. Therefore the Board held 
that a majority of the votes cast would determine the representa- 
tive, and this rule has been followed. 

Since the Board interprets the majority rule to mean a majority 
of the votes cast, how few could the votes Idc before the Board 
would refuse to certify? The Board s rule is that a “substantial” 
number must participate, and each case and its facts are consid- 
ered separately. The criterion for “substantial” is that the vote 
must evidence some real desire for collective bargaining, al- 
though the \'ote is ordinarily sufficient to constitute an unquestion- 
able “substantial number.” 

4. The “Neither” Category 

Where only one union is involved, that union’s name goes on thc^ 
ballot; and the employees vote for or against it as tlndr representa- 
tive. If a majority votes against the union, the Board dismisses 

Annual Reports. The Supreme Court has ne\-er directly sustained the inajoriiv 
of \'otes cast interpretation {infra) since in cases reaching the Court a inujoritv' 
of eligibles has voted. In tire case of New York Handkerchief Mfo. Co. v. 
N.L.R.B., 114 F. (2d) 144, CCA-7, one question presented was whetlier tlie 
Board could utilize an election as the basis for certification if the election was 
participated in by less than a majority of the employees of the appropriate unii. 
Out of 225 eligibles, only 56 voted, and 53 r'oted for the union. The Board certi- 
fied the union and the circuit court upheld the Board, although the court took 
account of the employer's opposition to the- union. The Supreme Court denied 
certiorari November 18, 1940. 

» 2 N.L.R.B. 168. 

There is no categorical or mathematical criterion for “substantial.” H. Hear- 
ings on N.L.R.A., Vol. Ill, p. 1049 ff. 
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the petition. In the past, when two candidates were claiming to 
be representatives while the ‘hiiajority of eligibles” interpretation 
was used, the employee could vote against a union, or both 
unions, by casting a blank ballot or simply not voting. Thereby 
the employees could prevent a candidate’s receiving the votes of 
a majority of the eligibles. When, however, the Board adopted 
the majority of votes cast” interpretation, the situation was pre- 
sented whereby a voter could not vote against both unions or 
against collective bargaining. For if he refused to vote, a repre- 
sentative would be designated, unless, as rarely happened, an in- 
substantial number voted. A vote based on “the lesser of two 
evils” would still be an affirmative choice, and his choice would be 
in default of the opportunity of expressing his true choice — 
Neither.’’ 

To meet the situation the Board on its own motion provided 
tliat a place on the ballot should be provided where the employee 
could vote against all candidates.” This is the “Neither” category 
on ballots with two candidates, “None” on ballots with more than 
two. Thus, a blank ballot became equivalent to no vote at all, 
since the employee could express disapproval. The present ballot, 
therefore, seems to be the logical development; and it permits a 
worker to express his choice, whether negative or affirmative. 
The use of the “Neither” category, however, gave rise to the possi- 
In'lit)' of an actual minority’s thwarting the bargaining desires of 
a majority. For example, in the Consumers Power Co. case ^ the 
results of the election were as follows: Total number of ballots 
cast, 2,806; total for AF of L, 1,072; total for CIO, 1,164; total for 
Neither, 506. One thousand four hundred and four votes were 
necessary for certification, and the 506 votes cast for Neither, an 
actual minority, would prevent any designation. But to care for 

■"As.simiing a substantial number voted, every case v'bere there were two 
candidates would necessitate a designation of a representative. 

First in Matter of American France Line, 3 N.L.R.B. 64, Aug. 16, 1937. The 
procedure wa.s first discussed by the Board in Matter of Interlake Iron Corp., 
4 N.L.R.B. 55, where one of the unions petitioned that “Neither” be removed 
from the ballot to preN^ent a minority causing no representative to be designated. 
For those who might interpret “Neither” to be a choice for indi\'idual bargaining 
tile Board e.xpressly overruled its decision in the International Mercantile Marine 
Co. case (1 xN.L.R.B. 384), in which it had held that there would be no place 
on the ballot for an expression of preference for , individual bargaining. 

‘ 9 N.L.R.B. 742. The Supplemental Decision and Second Direction of Elec- 
tion (run-off) are at 11 N.L.R.B. 848. 
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such an occurrence the Board had already adopted the run-off 
election.'' 

5. The Run-of- Election 

A run-off election is necessary whenever “Neither" does not get 
a majority, nor does any of the other candidates, provided there is 
a request from the leading organization for a run-off election. 

Until March, 1940, if only two unions were involved, the union 
with the greater number of votes was the only candidate on the 
rim-off ballot; and the employees chose whether or not, in order 
to have a bargaining representative, they would subordinate their 
preference as between two unions — that is, they voted “yes” or 
“no” for the one union on the run-off ballot. If there were more 
than two unions in an election and the result was inconclusive, 
the Board held successive run-off elections. The candidate which 
received the least number of votes in the preceding ballot was 
eliminated from each successive ballot until a representative was 
selected or rejected by the majority. 

When the Board was first confronted with three or more unions 
on the ballot, its procedure was to put on the run-off ballot only 
the candidate receiving the highest number of votes, but it so 
happened that in the case which determined the procedure neither 
of the two other candidates requested to be included in the run- 
off ballot.^ Hence, the Board regarded itself as without precedent 
when the Aluminum Co. case arose.^" In the latter case the origi- 
nal ballot carried the CIO, the AF of L, and the Independent. 
The Independent received 1279 votes, the CIO 961, the AF of L 
708, and 100 voted “None.” There was no majority and the Inde- 
pendent requested a rmi-off. The CIO, which was second high- 
est, requested a place on the run-off ballot. The request was un- 
opposed by the Independent and opposed by the AF of L. The 
Board, therefore, considered the CIO request in light of the pre- 
ceding Aluminum Line case and decided that the fairest pro- 
cedure, when there were two or more contestants on the original 

The nm-off election was first made a policy in Matter of Interlahe Iron Carp. 
case, 4 N.L.R.B. 5.5, and the policy has since been followed. Tlie fir.st election 
held was in the P adders Mfg. -Co. case, 5 N.L.R.B. 269, 

'' Matter of Aluminum Line et ah, 9 No. 16'd. 

Matter of Aluminum Co. of America, 12 UV.Ii.B. No. .34- 1.2 N.L.R.B. No.s. 
]], Lib; ,15 N.L.R.B. No. 42. 
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I^allot and the result of the election was inconclnsive, was to con- 
duct successive run-off elections, eliminating from each successive 
Irallot the organization receiving the lowest number of votes on 
the preceding ballot. This would proceed until a representative 
was selected by a majority or a majority had signified that none of 
the organizations was desired for collective-bargaining representa- 
tive. “None” or “Neither” was to remain on each successive bal- 
lot. Since the employees had not known the policy, the Board set 
aside the first election and started over with the rules clarified for 
all. 

The AF of L objected because the Board granted a petition 
for a new election in the Aluminum Co. case where three unions 
were involved and the two leading organizations desired to ap- 
pear on the run-off ballot, yet the Board refused the request in the 
Consumers Power case, where but two unions and “Neither” were 
on the ballot. Was there an inconsistency? If but two unions 
were invob-ed, the one receiving the lower number of votes was 
dropped, which is to say that the one receiving the higher number 
of votes appeared on the run-off; where three unions were in- 
volved, the candidate receiving the lowest number of votes was 
dropped, but as a matter of arithmetic it followed that the two 
candidates receiving the highest number of votes appeared on the 
run-off ballot.^ The Board did entertain and act favorably on a 
union request where three unions were involved and refused to do 
so where but two unions were involved, but circumstances justi- 
fied such action. 

The Board’s refusal to change the form of its run-oflF election led 
the AF of L to seek court protection for what it regarded as its 
rights in the Consumers Power case.^® There the CIO had led the 
x4F of L by very few votes in the original election, yet only the 
CIO went on the run-off ballot. The AF of L appealed to the 
circuit court, which not only held that it had power to review the 
Board’s election proceedings but also that the Board acted unlaw- 
fully in excluding the AF of L affiliate from the run-off ballot. 
The Board took the case on writ of certiorari to the Supreme 
Court, which held that representation proceedings were not re- 

See S. Hearings on N.L.R.A., Part 4, pp. Y62-764. 

’ - Xote thal Loth decisions followed the Interlake case, supra. 

V. Inf ernathmal Brotherhood of EUctrical Workers et al, 308 U. S. 

■}13 r!94()). 
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viewable in the courts, hence it did not pass on the run-off election. 

The AF of L contention in the Consumers Power case was not 
without merit, “Neither” got 506 votes, and the CIO received but 
92 more than the AF of L (AF of L, 1072; CIO, 1164; ‘Neither,” 
506) . With 2236 favoring the two organizations, the AF of L pe- 
titioned that the run-off ballot contain its affiliate. It may be 
argued that the “Neither” vote had its opportunity in the original 
election and that if the Board put but one union on the run-off 
ballot the “Neither” vote could again exercise its choice. This 
would be an injustice to the AF of L voters w4io could vote against 
the CIO but not for the AF of L. It is then a question of just how 
far the minority should be cared for by permitting them to vote 
for no bargaining as against not permitting the AF of L voters to 
vote for their choice. In tliis case 506 “Neither” votes w^’ere cared 
for, and 1072 AF of L votes were not, though the AF of L votes 
were not completely without expression since they could vote 
against the CIO. 

The Federation admitted that the run-off method was impartial, 
but they argued that the method on its merits was unsound.^* The 
AF of L urged that the Board adopt the procedure of the New 
York State Labor Relations Board. The New York law, however, 
was not clear-cut.^'" The New York Board put “Neither” on the 
ballot only if evidence indicated that perhaps a bare majority of 
eligibles desired to be represented by the organizations and if 
there was a request that “Neither” be given a place. The law 
specifies that the representative is determined by a “majority of 
the employees voting in an election,” and the New York Board has 
held that the number casting ballots must be “substantial.” The 
legislation provides that in a run-off election only the two highest 
organizations are placed on the ballot, but this refers to a case 
where there are three or more nominees and is “presumably in- 
applicable to the situation where the choice . . . is representation 
by one of two unions or by neither.”^*’ Thus, the latter case de- 
manded state-board interpretation of the law just as in the Wagner 
Act, The New York Board, however, when confronted with the 
two-union situation, let the voters choose between the two unions, 

S. Hearings on N.L.R.A., Part 4, pp. 762-764. 

Annual Report of the Industrial Commissioner, State of New York, N. Y. 
State Dept, of Labor, Legislative Document (1939) No. 21, pp. 132, 135. 

^'Nbid. 
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yet tlie New York interpretation brought objections and certainly 
was no final solution of the problem. 

Judge Padway, counsel for the AF of L, proposed another type 
of run-off: "" Pie would put the two unions on the ballot, drop 
‘"Neither,” and require a majority based upon the number of votes 
in the original election. If, for example, 2700 voted in the first 
election, then there would be no certification if one of the unions 
did not get at least 1351 votes in the run-off election. The justifi- 
cation for such a method is that in effect it is similar to the situa- 
tion where only one union is on the ballot and the workers vote 
for or against that union with a majority required for certification. 
Moreover, though the “Neither” vote had its opportunity in the 
original election, it can ignore the run-off and still, in effect, vote 
against both unions since 1351 votes are required for certification. 
This, however, might permit a minority to thwart the bargaining 
desires of a majority. Assume 2700 votes in the original election, 
of which 1050 are for the AF of L, 1150 for the CIO, and 500 for 
“Neither.” Now, if 1351 votes are required and the AF of L and 
CIO votes remain intact on the run-off', and the “Neither” does 
not vote, then there would be no bargaining because some of 500 
votes prevent it. One can not assume no bargaining is desired, 
since a majority has voted for representation. Aside from this 
“minorit}'-rule” possibilit\% the method appears comparable to the 
situation where there is but one candidate. If in the run-off elec- 
tion 1351 were to vote for one organization, it would indicate that 
a majority of those who participated in the first election suffi- 
ciently desires representation to forego the preferred organization 
or “Neither” preference. 

The Board has Ireen concerned over the “Neither” preference 
and the nm-off election form. When the form was first an- 
nounced, Board member Edwin Smith dissented from the majority 
and offered another possibility.^® Mr. Smith recognized the de- 
sirability of the “Neitlier” category in order to prevent representa- 
tion by a inajoriU' choice of a minority of employees. To avoid 
such a condition and yet not unduly emphasize “Neither,” Mr. 
Smith argued that if “Neither” received a minority of the total 

IT Hearings on N.L.R.A., Vol. Ill, pp. 836-837. , 

See his dissent in Matter of Interlake Iron Corp., 4 N.L.R.B, 55, and in 
Matter of R. K. LcBlond Machine Tool Co., 19 N.L.RB. No. 108. 
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votes cast, the union with the most votes should be certified. 
Then the “Neither” votes would indicate that a minority desired 
no collective bargaining by either of the two unions; but the 
minority would be ineffective against the desires of the majority 
of the employees, the majority of whom would designate a rep- 
resentative. For example, if 1500 votes were cast, 600 for the AF 
of L, 500 for the CIO, and 400 for “Neither,” the AF of L would 
be certified. No representatives would be certified if “Neither” 
received a majority. Such a procedure would obviate the need for 
run-off elections. Too, the procedure would be similar in effect 
to the run-off procedure suggested by Mr. Padway in that the em- 
phasis placed on “Neither” would be minimized. 

When William Leiserson became a Board member in 1939 he 
objected to the run-off election. Mr. Leiserson dissented strongly 
in the Coos Bay Ltitnber Co. case,"” where all opinions discussed 
the run-off election. A summary of the arguments presents the 
approach of the majority of the members and of Mr. Leiserson: 

For the Run-off Election 

1. The Act does not prescribe the form of rim-off, the details of the 
election procedure, or how to ascertain representatives. 

2. The policy has been and should be to provide opportunity to 
employees to register disapproval of the candidates. 

3. There is a need to prevent the minority’s thwarting the desires 
of the majority if the majority can unite and agree on representation. 

4. Congress left the election, or method of ascertaining the majority, 
to the Board’s discretion. 

5. The run-off election does not involve a fundamental policy of 
labor relations; and objections urged by unions are against the form, 
not the propriety of the election. 

6. The run-off is not determining a “second choice” majority; but if 
it were it would be better than a minority preventing bargaining, 
which is the alternative. 

7. Any majority determined is not “artificial” but results from free- 
dom of choice. Employees do not have to vote for a competing or- 
ganization but can vote against it. 

Elections under the Act are not comparable to political electioris, where one 
of the candidates will be elected. The employees are not i-equired to .select a 
representative, and that is the logic of the “Neither” space on the ballot. The 
problem then becomes one of deciding wbellrer or when to cease emphasizing 
“Neither.” 

-M6 N.L.R.B. No. 50. 
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Against the Rtm-off Election 

1. There was no majority in the first election; an election where 
employees can vote only for or against the leading organization limits 
choice since they can not vote for the other one. 

2. The run-off is a form of preferential voting to create a second- 
place majority where the first election fails to show one. This is con- 
trary to the Act, for Congress did not grant the power for second- 
choice voting. Congress could have provided for plurality certifica- 
tion, or it could have provided for a preferential system; but it did not, 
and the Board should not adopt a method whereby an artificial ma- 
jority is determined. 

3. The Board does not know whether or not the employees decide 
to unite; and since they are forced to vote against an organization, they 
are not uniting, for they are voting against any collective bargaining, 
and this thwarts the purpose of the Act. 

4. If the employees do unite, the Board in effect is transferring al- 
legiance. It sliould not do that but rather let the organizations get 
more adherents and later hold another election. 

5. If the employees vote against all collective bargaining rather 
than for the representative on the ballot, tlien a minority is depriving 
a majority of any collective bargaining. 

6. No run-off elections are held unless requested. To order elections 
in some cases and not in others is arbiti*ary. Congress did not intend 
there be no repi'csentatives in some cases and not in others where 
there was no majority. 

7. In anv case it is not “within the province of the Board to seek 
second or third choice majorities by one of the questionable methods 
of preferential voting.” 

How \’alid are hlr. LeisersoiTs objections? He objects that the 
Board seeks “.second or third choice majorities by one of the ques- 
tionable methods of preferential voting.” The implication is that 
a .second or third clioice majority is somehow worse than a first 
tdioice majoril^^ Preferential voting is to establish a bona fide 
majority and to pro\ide for fullest expression by the electorate. 
If the melhod ascertains the tme desires of the voters, the name 
of the metliod is immaterial. First choices are not ignored be- 
cause .s(‘cond ones are counted. The term preferential voting 
means an expression of preferences, and necessarily second and 
third choices are involved. 
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It is, of course, true that the Board does not know whether the 
employees want to “unite” on a representative, but that is ob- 
viously and exactly the reason the Board holds a run-off election. 
No run-off would be necessary if the employees had united. 

The objection that Congress did not authorize the run-off elec- 
tion is only one interpretation of the Act and of congressional in- 
tent. Congress could not foresee the split in the labor movement, 
and the usual majority rule seemed adequate. But certainly 
there is no inflexible definition of “majority,” as shown by such 
agencies as the National Mediation Board. Indeed, as a member 
of the National Mediation Board, Mr. Leiserson had to decide 
whether “majority” meant a majority of the votes cast, of those 
eligible to vote, or of the votes cast providing a majority partici- 
pated. Clearly the Act did leave wide discretion with the Board, 
and the Board functions to ascertain the desires of employees as 
to who shall be their representatives or whether there shall be any 
at all. The Act does not prohibit the run-off election. The Su- 
preme Court has never passed on the run-off election as such, but 
it did uphold the congressional intent not to have the Board’s de- 
termination of representatives subject to court review in the ab- 
sence of an employer’s refusal to bargain.”^ 

Mr. Leiserson, while pointing out that inconclusive contests re- 
sult from the “Neither” category, said that “Whether this should 
be done or not is not involved in the present case.” " But surely 
it was; for the AF of L received 195 votes, the CIO 188 votes, and 
“Neither” 36 votes. Obviously “Neither” commanded the balance 
of power. 

The efficacy of the run-off election simply can not be adequatelv 
discussed without considering the development of the “Neither” 
category and the situations resulting from its use."^ The use of 
“Neither” surely subscribes to the purposes of the Act, for it is a 
much-needed concession to the employee who wishes to say, “A 
plague on both your houses.” If “Neither” and its logic are justi- 
fied, then the run-off election logically follows. Whether or not 

^^N.L.R.B. V. International Brotherhood of Electrical Workera et ah, 308 U. S. 
413(1940). 

y 16 N.L.R.B. No. 50. See tl\e footnote in Mr. Leiserson ’s opinion. 

Mr. Lei.serson would apparently abolish “Neither.” “Tiie petition . . . 
should be dismissed widiout prejudice to the right of either organization to file 
a new petition whenever it can make a prima facie showing tlnit it is the desig- 
nated representative of a majority of tlie employees.” Ibid. 
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the run-off election is called preferential voting, which one would 
suppose that it is, is unimportant. If a simple “yes” and “no” 
proposition is presented, such as voting for or against one union 
on a ballot, then Mr. Leiserson’s conception of majority rule is 
feasible and adequate. His approach is even adequate where the 
voters are choosing between two unions. But where there is an 
attempt to resolve a complicated situation and still reflect majority 
preferences, the simple majority ballot is unsuitable. 

Mr. Leiserson’s argument that the Board acts arbitrarily by or- 
dering elections in some cases and not in others is debatable. The 
answer is made that the union receiving the most votes in the 
original election should not be required to be a candidate against 
its desires. This explains the Board practice of holding an elec- 
tion if the leader so requests. The Board might proceed on the 
assumption that a run-off election would definitely establish a 
majority preference in every case. 

What are the possibilities where “Neither” is used and no ma- 
jority for the union candidates or “Neither” results from the orig- 
inal election? 

1. The petition may be dismissed. This may be objectionable since 
a majority has indicated a desire for collective bargaining and the 
voters may be able to unite on a representative. 

2. A run-off with die two unions on the ballot. This possibility 
gives no genuine expression to the “Neither” vote since it would have 
no opportunity to reject. It is the same question as whether or not 
“Neither” should go on die baUpt at all. 

3. A run-off with only die leading union on the ballot and the 
employees vote for or against it. This gives the “Neither” group ex- 
pression but deprives some of the employees of their votes for their 
favorite organization, which is not on the ballot. 

4. A run-off’ with the next to highest union on the ballot and the 
employees vote for or against it. This is undesii-able in view of the 
results of the first election. 

5. The Board could direct possibility number 3; and if the results 
were indecisive in that a majority votes against the leading organiza- 
tion, the Board could direct number 4. This would probably mean 
ti'i'o rim-off elections, and in the second run-off election those who 
constituted the union with the most votes in tiie original election 

“•'’Drawn from the Board’s brief before the Supreme Court in N.L.R.B. v. 
International Brotherhood of Electrical Workers, SG8 U. S. 413 (1940). 
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would be asked to change their allegiance in order to have any col- 
lective bargaining at all. This would be undesirable, 

6. The Board could use some other means of ascertaining a ma- 
jority, but this is hardly a possibility since the Board presumably 
would have relied upon the election only if other means were not 
suitable. 

Of the six possibilities, only the first three are important; and 
the Board followed the third until March, 1940. 

The unions opposed the use of the third possibility on the 
grounds that the result was predetennined and that the leading 
union became the Board’s nominee by going on the run-off ballot 
alone. The run-off results disprove the logic of the claim: Out of 
thirteen run-off elections closed up to October, 1939, in six the 
union on the run-off ballot failed of election, and won in seven; 
of the thirteen, six were requested by the AF of L and seven by 
the CIO.”'' Nevertheless, this “logical” argument, added to the ob- 
jections of the AF of L, together with the disagreement of the 
Board members themselves on the form of the run-off election, 
constituted a demand that the second possibility be used. In 
March, 1940, the fonn of the run-off election was changed in the 
LeBlond case.^® 

6. The LeBlond Case 

The form of run-off election adopted in 1940 was that where 
neither union candidate nor “Neither” received a majority in the 
original election, the “Neither” in the run-off election would be 
dropped from the ballot and the union receiving the higher num- 
ber of votes in the run-off election would be certified. If, how- 
ever, “Neither” received a plurality in the original election, no 

-•'Ibid. These same figures were used by Mr. Leiserson in the Coos case 
(supra) to pro\'e that the use of the run-off election prevented a inajc:)rity from 
collective bargaining. To October, 1941, there were 58 case.s involving tin- 
run-off election wliich resulted in certifications or dismissals. 34 were won liv 
tiie union receiving a plurality in the first election; 14 were won by the union 
receiving the second highest vote in tlie first election; 10 nm-offsA-esnltcd in 
dismissals. These totals furnished through courtesv Information Division, 
N.L.R.B. " 

Matter of R. K. LeBlond Machine Tool Co., 19 N.L.R.B. No. lOS. Of 555 
votes cast, 266 were for the Amalgamated Assn of Steel & Tin Workers of N. A., 
Local No. 1702; 236 were for the Independent Employees Ass’n: 44 were for 
“Neither”; (9 were challenged, blank, or spoiled). Thus, 278 was the necossarv 
vote for a majority, so the “Neither” vote was important. 
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rim-off election would be permitted. For example, if there were 
100 votes with 45 for “Neither,” 35 for union "A,” and 20 for union 
“B,” then there would be no run-off election.^’' 

The change in the run-off form came because the membership 
of the Board was changed. Mr. Leiserson argued again in the 
LeBlond case that the Board had no authority to order a run-off 
election. He would have no certification at all in such a case, and 
he believed the Board should not “assume” the authority.^® How- 
ever, since the prevailing opinion was in favor of the run-off, Mr. 
Leiserson would drop “Neither” (because they had had their 
opportunity ) and put the two organizations on the run-off ballot. 

Mr. Edwin Smith always held that the Board clearly had the 
authority to order the run-off election. He so argued in the Le- 
Bloncl case, and in addition he claimed that such a course was 
sound and practical as a matter of policy. Mr. Smith always de- 
sired to modify Board procedure with respect to the run-off elec- 
tion, since he emphatically urged that a small “Neither” group 
should not be pennitted to thwart the desires of a majority, who 
desired some form of collective bargaining. Therefore, once the 
“Neither” group voted and resolved the issue as to whether there 
should be no form of collective bargaining, Mr. Smith favored 
the run-off to be a choice between two unions, inasmuch as the 
majority had expressed themselves desiring some form of repre- 
sentation. Mr. Smith did not regard it as erroneous to assume 
tliat emjDloyees who voted for the two unions desire collective 
bargaining irrespective of the organization selected. He held 
that any doubt should be resolved in favor of a presumption that 
would result in the choice of some collective representative and 
thereby carry out the “manifest policy of the Act.” Moreover, he 

So Chairman Madden testified to the Smitli Committee — ^Vol. IV, No. 1, 
p. 17. This in fact happened at the General Motors election, Delco-Remy Di- 
\ ision. The “Neither” received 2774; CIO 2454; AF of L 688. There was no 
ruu-ofl; pennitted. If the “Neither” were here removed from a run-off ballot 
iind if in the run-off all factions remained united (as tlrey might very well do in 
liglit of the labor schism), liien the CIO, a clear minority, would be the bar- 
gaining representative for all. Smith Hearings, Vol. Ill, No. 17, pp. 631-634. 
\Vhene\-er the two unions togetlier obtain a majority of die total votes in the 
original election, the assumption is that there is a desire for collective bargaining, 
prox’ided, howei'er, that “Neither” does not get a plurality. 

-■'^The final report of the Congressional (Smidi) Investigating Committee read: 

“As there is no authority anywhere in the Act [for the run-off election], the 
committee is obliged to conclude that the Board invented this out of whole 
cloth. . . .” Smith Hearings, Vol. IV, No. 14, p. 467. 
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pointed out that by dropping one of the unions from the run-off 
baliot the employees had to vote for a union really not their choice, 
or for no collective bargaining at all. For all these reasons Mr. 
Smith held that the two organizations should go on the run-off 
ballot and that “Neither” should be dropped in every case where 
it did not receive a majority, even if it received a plurality. 

Under the agreement reached by members Leiserson and 
Smith, Chairman Madden was left a dissenter, although Mr. Mad- 
den repeated in the LeBlond decision that the Board had the au- 
thority to order the run-off election and that it was sound as a 
matter of policy. He disagreed with the elimination of any place 
on the ballot where the employees could vote against representa- 
tion by any labor organization. Mr. Madden emphasized that the 
employees are to have a representative only if they so desire, and 
he believed that the majority holding might force a particular 
organization on even a majority of the employees and thus remove 
that freedom of choice which the Act guarantees. Mr. Madden 
argued that it was unwarranted to assume that those voting for 
one of the unions desire some organization for collective bargain- 
ing regardless of which organization was to be representative and 
that opportunity to register disapproval should be provided in 
order not to assure the selection of one of the organizations. 
Moreover, Mr. Madden argued that the majority opinion meant 
that the “Neither” interest was dropped, not the interest receiving 
the smallest number of votes in the original election. If, he rea- 
soned, there was a unit with 100 voters, the result might be 49 
votes for “Neither,” 45 for “A” union, and 6 for “B” union; the 
majority’s theory would demand it to drop “Neither” on the run- 
off and compel a vote for “A” or “B,” each of which received fewer 
than did “Neither.” ”” “Neither” in effect would be disfranchised. 
Therefore Chairman Madden argued for the practice of per- 
mitting the employees to vote for or against the organization re- 
ceiving a plurality of votes in the original election. 

The absence of congressional voice and a broad grant of power 
leave to the Board, without recourse to the courts, this insoluble 
problem. Reasonable objections can be brought against any de- 
vice set up by the Board. Basically the problem i.s one of inter- 
preting the broad purpose of the Act. Again, if the Act is primar- 
But in practice there is no run-off where “Neither” gets a plurality. 
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ily to protect the right to organize and if the collective bargaining 
flows from the protection, then no “Neither” nor run-off election 
would follow, since certification would follow only a simple ma- 
jority showing. But if the Act is to protect rights and equally to 
promote collective bargaining, then the Board is necessarily driven 
to “Neither” and the run-off election, bringing in its train the in- 
soluble problem that must mean a pragmatic course of action for 
the Board, much criticism, dissatisfaction, charges of bias, and the 
intrusion of government as a positive directing force into em- 
ployer-employee relationsliips . 

B. Majority Rule v. Proportional Representation 

The difficulty of ascertaining the majority once the majority-rule 
principle is decided upon is to be distinguished from the majority 
rule V. proportional representation controversy, for the adoption 
of the majority rule is itself open to discussion. In the congres- 
sional hearings held on the Wagner Bill, those who favored the 
legislation also favored majority rule.®” Opponents of the bill 
argued for proportional representation and pointed to the collec- 
tive-bargaining agreement in the automobile industry in 1934. 
There the different group aflBliations were given representation 
according to their strength. 

The committee reports sum up the opposition to proportional 
representation: 

“The principle of majority rule has been applied successfully by 
go^’onl^K'ntul agencies and embodied in laws of Congress. It was 
proimilgated by the National War Labor Board created by President 
Wilson in tlie Spring of 1918. It has been followed without deviation 
])y the Railway Labor Board, created by the Transportation Act of 
1920. Public Resolution No. 44, approved June, 1934, contemplated 
niajorit v' rule in that it provided for secret elections. The 1934 amend- 
ments to the Railway Labor Act [so] provided: ... 

“And the' rule is .sanctioned by our governmental practices, by busi- 
ness procedure, and by the whole philosophy of democratic institu- 
tions. 

“The- object of collective bargaining is the making of agreements that 
will stabilize business conditions and fix fair standards of working 
S. Report No. 573 on S. ]938, 74th Congress, 1st Session. 
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conditions. Since it is well-nigh universally recognized that it is 
practically impossible to apply two or more sets of agreements to one 
unit of workers at the same time, or to apply the terms of one agree- 
ment to only a portion of the workers in a single unit, the making of 
agreements is impracticable in tire absence of majority rule. And by 
long experience, majority rule has been discovered best for employers 
as well as employees. Workers have found it impossible to approach 
their employers in a friendly spirit if they remained divided among 
themselves. Employers likewise, where majority rule has been given 
a trial of reasonable duration, have found it more conducive to 
harmonious labor relations to negotiate with representatives chosen 
by the majority than with numerous warring factions.” 

The House report, in part, read: 

“The misleading propaganda directed against this principle has 
been incredible. The underlying purposes of the majority rule princi- 
ple are simple and just. . . . There cannot be two or more basic 
agreements applicable to workers in a given unit; this is virtually con- 
ceded on all sides. If the employer should fail to give equally ad- 
vantageous terms to non-members of the labor organization negotiat- 
ing the agreement, there would immediately result a marked increase 
in the membersip of that labor organization. On the other hand, if 
better terms were given non-members, this would give rise to bitter- 
ness and strife, and a wholly unworkable arrangement whereby men 
performing comparable duties are paid according to different scales 
of wages and hours. Clearly, then, tliere must be one basic scale, and 
it must apply to all. 

“It would be undesirable if this basic scale should result from ne- 
gotiation between the employer and unorganized individuals or a 
minority group, for the agreement probably would not command the 
assent of the majority and hence would not have the stability which 
is one of the chief advantages of collective bargaining. ...” 

“In view of what has been said, it is apparent that those who oppose 
majority rule in effect oppose collective bargaining and the making of 
collective agreements as the end thereof by seeking to create condi- 
tions making such accomplishment impossible. Those who profess to 
favor collective bargaining and fire general purposes of this bill should 
favor majority rule, which is the only practical method of achieving 
tire desired ends. Majority rule is at the basis of our democratic insti- 
Report No. 573 on S. 1958, 74th Congress, 1st Session, pp, 13-14. 
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tutions. The same organized employer group who now oppose ma- 
jority rule for workers have publicly announced their adherence to it 
as applied to the formulation of codes of fair competition. It has been 
the experience of the National Labor Relations Board in cases before 
it that employers opposing majority rule wished only to keep their 
responsibilities diffused and to maintain in the picture a complacent 
minority group, typically a company union, so that no collective agree- 
ment might be reached at all. This motivation has been brought to 
the surface in specific cases where employers refuse to recognize the 
rule when trade unions represented the majority, although in the 
course of the previous history of the disputes in question, when the 
opposing employer-promoted company unions had a majority, the 
employers had invoked the majority rule as the excuse for their refusal 
to deal with the same trade unions. . . .”‘‘- 

It is true that strength may be diffused by the employer’s deal- 
ing with small groups. But that the majority-rule principle does 
not care for minority interests is also true. The majority-rule 
principle is part and parcel of the American labor movement, 
where historically one union had hegemony over an employer 
area and the majority rule was a reflection of that hegemony. For 
the protection of the individual and his rights the principle of 
proportional representation is far superior, although generally it is 
unused because of the strength of organized labor and because of 
practical difficulties. But if democracy, which is to be promoted 
by the Act, is the protection of the minority as well as the will of 
the majority, then majority rule does not accomplish its purpose. 
The issue involves the same considerations as does the question 
“to join or not to join.” 

Further, majority rule (more narrowly, the simple absolute ma- 
jority rule) in labor representation is glorified because majority 
rule is said to be the rule of our political system and of our busi- 
ness system. The claim has been sustained by senators, repre- 
sentatives, the labor leaders, and Board members themselves. 
The analogy is false for such a rule may facilitate actual minority 
control or no minority representation. Any degree of realism, and 
observation shows that our political representation is only parti- 
ally based on simple absolute majorities. Our representative sys- 
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tem is no example of the majority principle. Our system of presi- 
dential electors has often produced presidents not elected by a 
popular majority. The House of Representatives’ political com- 
plexion is determined not only by how the people vote but in 
which district they vote. Tlie Senate represents not even a theo- 
retical majority. 

In the business world the simple majority-rule myth is less pro- 
nounced. Business mens’ decisions seldom result from mere bulk 
of numbers. In the field of corporate control, most often men- 
tioned as analogous to majority rule in labor representation, there 
is often the majority rule operating as a legal technicality without 
any real operation of the principle. And even in corporate control 
the simple majority rule has very often been replaced by cumula- 
tive voting as a method to ascertain the majority preferences and 
to give the minority representation. 

The majority rule recognizes that the employer might sign con- 
tracts with varying terms for the same job with different groups 
and thereby perhaps destroy the union. The majority rule must 
be used to bind the minority, for otherwise the employer might 
ascertain from the ballot the membership of different groups and 
discriminate against some groups. The use of the ballot contem- 
plates a restriction on who may constitute an electorate; otherwise 
contracts would multiply and vary. The extreme result of no 
restrictions on the unit and the absence of majority rule would be 
individual bargaining. Unions, therefore, strongly insist upon the 
majority-rule principle because organization strength is pro- 
moted.®'^ 

If the majority rule is to be effective, once the majority is de- 
termined the individual should be and is restricted in the con- 
tracts embodying terais on wages, hours, and working conditions. 
By the Act the representative of the majority is the exclusive rep- 
resentative for all the workers in the unit; hence no contracts will 
be signed witli individuals. There will be then no question of dis- 

®^The statement is only partly true because of the opportunistic tactics of 
unions. For example, the unit controversy (infra) and the nm-oil election con- 
troversy (supra) represent attempts to rig the majority-rule principle to achieve 
union objectives. Under Section 7( a) of N.I.R.A., the AF of L insisted that the 
Automobile Labor Board require employers to bargain collectively widi their 
representatives. The AF of L then had only minorities in most plants. If the 
Board had applied the simple inajority rule, the unions would have been driven 
out, hence the compromise on proportional representation. 
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crimination; or if there were discrimination in contract terms, 
there would be a violation of the discrimination proscription. 
The person who desires individual bargaining does not have his 
freedom of contract legally impaired. Statutorily, the employer 
may make no contract deviating from the collective agreement, 
and if he cannot legally deviate there is no impairment of freedom 
of contract. In a broad sense, of course, the employer s freedom of 
contract is restricted; but the restriction of contractual relation- 
ships is of the order of reasonable regulation designed to protect 
commerce against threatened strife. Practically, the situation for 
the individual worker is that he is not injured by finding his 
freedom of contract circumscribed by collective agreement. 
When he bargained as an individual he had the right to accept 
or reject the contract exactly as he does when there is collective 
bargaining in his unit. 



Chapter IX. THE APPROPRIATE UNIT 


A. . General 

The majority-rule provision of the Act presupposes that there 
is a bargaining unit within which the rule applies. Without such 
a unit there would be ( 1 ) no collective bargaining because there 
would be no concert among the workers; or (2) the employer 
would attempt to bargain by some method of proportional repre- 
sentation which, sophisticated labor students believe, often might 
mean playing groups against each other so that in fact the effects 
of collective bargaining would be destroyed. Therefore, a bar- 
gaining unit must be selected. 

The employers could detennine the unit, but such a determina- 
tion would invite employer abuse and gerrymandering. The em- 
ployees might determine the unit; but they, too, could gerryman- 
der and set up all sorts of heterogeneous units with the limiting 
case of each worker s choosing himself as a unit. In any case 
workers cannot express a choice for a representative unless it is 
known who is eligible, and in part eligibility is a function of the 
unit. It is, therefore, apparent that logically the unit determina- 
tion would rest with the Board and such provision is made: 

“The Board shall decide in each case whether, in order to insure to 
employees the full benefit of their right to self -organization and to 
collective bargaining, and otherwise to effectuate the policies of this 
Act, the unit appropriate for the purposes of collective bargaining shall 
be the employer unit, craft imit, plant unit, or subdivision thereof.” ^ 

Obviously, the Board was given full discretion to determine 
each case on its merits. Organized labor had insisted that this 
discretion be included in the law because of a fear that the em- 

See Appendix I, Section 9(Jb). Tlie Section is operati\’e in unfair labor prac- 
tice cases where a refusal-to-bargain charge has been InuTight and in representa- 
tion cases where representatives for the future are to be designated, 

m 
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ployer might use the unit problem to defeat the Act. Too, the 
first National Labor Relations Board had been in conference 
much with Senator Wagner and had recommended Board de- 
termination of the unit on the gromid that employers and em- 
ployees were not impartially competent and the Board would be 
least likely to gerrymander. 

The delegation of the task of unit determination to the Board 
was recognition that modern industry and labor demand flexi- 
bility in order that the law may be a living instrument. The task 
itself is not difficult of accomplishment when there are no rival 
organizations and when there are traditions, habits, and well- 
settled practices of collective bargaining. But the task is pro- 
nounced and the satisfaction is dubious when there are rival 
organizations in even an old industry long accustomed to collec- 
tive bargaining, or in a new industry where no tradition or prac- 
tice of bargaining exists. 

B. The Factors Determining the Unit 

The Board has insisted that in the unit determination the facts 
of each individual case must describe the bargaining area. Such 
insistence makes difficult any organization of factors which are 
given weight in solving the problem, but by this approach the 
Board definitely is attempting to use the flexibility of the adminis- 
trative process to insure the employees self-organization. The 
Board usually has accepted the unit if the parties stipulate, or 
agree in pleadings or in hearings, for the presumption is that the 
parties know their desires; but there is no ironclad rule, and the 
Board has refused to accede on occasions. Where there is no 
such agreement and the Board deteimines the unit, various factors 
are given weight — weight which can not be mathematically stated 
but which varies with the circumstances in each case. These 
factors can be grouped as those (1) relating to history and self- 
organization and (2) those relating to mutual interest." 

1. History and Self -organization 

One of the Board’s important guides is the history of self-or- 
ganization in the firms. If in the past some form has rendered 
“Drawn chiefly from Third Annual Report, N.L.R.B., p. 156 ft. 
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collective bargaining successful, especially if a contract lias ex- 
isted, tlien that factor is important to the Board in the absence of 
evidence that changes in the industry or in the firm indicate need 
for a different unit. The history of bargaining in the industry 
generally is also considered as throwing light on what unit would 
best serve the objective of collective bargaining. The present 
form of self-organization is important because it somewhat ex- 
presses the desires of the employees. Past unsuccessful efforts at 
self-organization are accorded weight as indicative of employee 
desires, as in strike history, for strikes may show ties and homo- 
geneity. Often unions will demand exclusion or inclusion of cer- 
tain groups, and the eligibility of the questionable group for 
membership in the union will often be determinative. The Board 
usually reviews the rules of eligibility of unions seeking certifica- 
tion as bargaining representative because the membership rules 
may reflect the employee desires as to the unit. In view of the 
jurisdiction of unions,® however. Board determination of the unit 
on the membership rules alone might well be unjust. 

The Board has always attempted to ascertain the desires of the 
employees themselves, but this became important only after the 
split in the labor movement. 

2. Mutual Interest 

Fundamental to any collective bargaining is the existence of 
mutual interest among the employees. The Board will join as a 
single unit only groups wherein a community of interest does ap- 
pear to exist, though this policy may join different departments or 
even different plants separated geographically. The nature of 
the work is a leading element in determining the unit, though 
work differences do not necessarily overcome other factors whicli 
might make for mutual interest. The Board also considers wages 
and working conditions, manner of payment, and skill. Because 
skilled groups usually have different interests than do the un- 
skilled, there is usually a basis for a different bargaining unit. 
The Board will not permit different groups to combine into one 
bargaining unit if the only common denominator is skill but will 
hold that each group is a separate unit. 

^ For example, the United Brotlierhood of Carpenters accepts us members all 

who work with wood or wood 


16S 


THE APPROPRIATE UNIT 

Foremen and supervisory employees are ordinarily excluded 
from die unit. Such an exclusion demands a definition of super- 
visors and foremen; and the Board places in that category those 
having power to hire and discharge, change wages, apportion 
work, discipline workers, maintain productivity, or to recommend 
such action. The assumption is that supervisory employees have 
interests which differ from those of nonsupervisory employees. It 
is sometimes difficult to define the supervisory employees, but the 
Board relies upon the interests of the group under consideration 
and considers all the evidence possible which would indicate the 
proper category for the employees. Minor supervisory employees 
are ordinarily included if all parties so agree; but any request for 
exclusion will cause the Board to exclude them, or the Board 
may do so if such employees appear close to management.'^ 

The Board usually excludes office and clerical employees from 
the production and maintenance group. Office employees have 
been excluded even where the one petitioning union requests their 
inclusion in the unit. Clerical employees may be included in the 
unit if there is only one union and it so requests, but they are 
excluded where there are two unions if either union so desires. 
Salesmen and other white-collar workers are nonnally excluded 
unless they are eligible for membership in the union. Technically 
trained employees are excluded from the unit, and so are watch- 
men and guards unless all the parties agree to inclusion. The 
Board will grant a union request that production and maintenance 
workers be separated if there is a substantial difference in the 
work. Likewise, where the union requests, the shipping-room 
and receiving-room employees will be excluded from the unit. 
Temporary and casual employees are included if they work suf- 
ficiently to have a community of interest with the regular workers. 
Part-time employees who are regularly employed, and seasonal 
workers, are included in the unit. 

It may be emphasized that generalizations as to inclusion or ex- 
clusion of certain groups of employees in a unit are hazardous. 
The Board determines each case in light of the circumstances, and 
almost every firm offers a unique organization and relationship of 

A minor supervisory employee would be a group leader or subforeman who 
has the power to reoommend hire and discharge but who does production work 
the same as nonsupervisory employees. 
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employees. The Board’s objective is to extend the ballot privilege 
to labor, not management; and its decisions are characterized by 
such objective. 

In mass-production industries the Board often finds that dif- 
ferent departments have frmctional coherence and interdepend- 
ence, and the different production and maintenance employees 
may be included in one unit. Interdependent plants make for a 
single unit; and interdependence, as an important factor, is found 
where, as in radio and telegraph, the whole system or nation may 
be described as a unit. A complete absence of functional co- 
herence or interdependence will make for separate units. The 
finding of the multiple-plant unit depends on the facts of each 
case, and the Board makes its determination in light of how best 
to promote collective bargaining. For example, if a union has a 
majority in two plants out of five and it requests a plant unit, the 
Board will so hold even though the employer requests an em- 
ployer-wide unit. The Board reasons that the employees in the 
two plants should not be deprived of bargaining rights because 
the other three plants are not organized. However, if the union 
has organized to such an extent as to request an employer-wide 
unit, the Board will ordinarily grant the request. Obviously the 
union will request the unit which will best suit its purposes, and 
if the employer is opposing the union he will seek the unit which 
will best serve his purposes. 

Sometimes the Board is requested to find a unit composed of 
several employers — that is, the multiple-employer unit. Different 
companies which are commonly owned and operated are treated 
as one employer, and the unit is detennined by the different 
factors mentioned above. Where there are independent and 
competing companies, the Board groups them into one unit if 
there is an experience of multiple-employer bargaining and if 
machinery exists to make binding agreements for the employer 
members. 

In summary, the Board views the circumstances in each case 
and gives weight to the following factors: the history of bargain- 
ing and self-organization in the firm and industry; the form of 
self-organization in the firm and industry; the eligibility of the 
employees for union membership; the desires of the employees 
themselves; mutual interest as indicated by the nature of the 
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work; skill; wages and working conditions; whether employees 
are supervisory or nonsupervisory; whether the employees are 
permanent, temporary, part-time, or seasonal; whether functional 
interdependence and functional coherence exist; geographical 
conditions; whether employees are clerical, watchmen, or other 
employees; and whether mutual interest bridges different com- 
panies. With such an array of factors and such careful considera- 
tion by the Board one would expect praise to be rendered; but 
only abuse and recrimination have descended, and the abuse 
came because the Board, tlirough its power to deteiinine the 
unit, affects the form the labor movement is to take. 

C. The Appropriate Unit and Organized Labor 

The appropriate unit became a source of criticism of the Board 
after the AF of L and CIO conflict brought a schism in the labor 
movement. The Board had adopted the principle of refusing to 
enter jurisdictional disputes on the theory that such disputes were 
an internal problem for labor to settle with its own governing 
body. In the course of its decision establishing policy, the Board 
said: 

“. . . In its permanent operation the Act envisages cohesive organi- 
zations, well-constructed and intelligently guided. Such organizations 
will not develop if tliey are led to look elsewhere for die solutions to 
such [jurisdictional! problems.”^’ 

The AF of L suspended fen of its international unions in 
September, 1936; and this meant that the Board, in deciding the 
appropriate unit, would probably become subject to AF of L and 
CIO criticism. The Board’s attitude was that in reality the sus- 
pended unions did not accept the authority of the AF of L; and 
the Board, therefore, had to regard CIO unions as organizations 
competing with AF of L affiliates.® This turn had not been fore- 
seen when the Act was being debated for passage, and the AF 
of L had anticipated Board determination of the unit only when 
the employer and the union could not agree. Because, then, the 

^ MaLter of Aluminum Co. of America, 1 
The first decision in which the Board took this position was the Interlake Iron 
Corp. case, 2 N.L.R.B. 1036, decided June 26, 19S7. 
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Board did wliat it regarded as its duty under the law, William 
Green wrote: 

“The Board has given an insurgent group the rights of belligerents. 
. . . Every agency of Government that gives status to the GIG gives 
the same recognition. Surely this is not freedom for workers to choose 
their own unions and representatives for collective bargaining, but 
union development under Government patronage.” ' 

Nevertheless, the growth of the CIO into a labor organization 
of stature validated the only decision that the Board rightly could 
have made. The AF of L, when it sensed that such Board de- 
terminations added to its diflSculties, began to demand amend- 
ments to the Act.** This demand must be regarded as a defensive 
measure to enable the AF of L to maintain its position in the labor 
movement, but the demand was important because it was eventu- 
ally to aid in a portrayal of the Board as an unfair governmental 
agency. 

1. Basis of AF of L Criticism 

The AF of L never charged that the Board caused the dual- 
ism in the labor movement; but the AF of L charged that Board 
decisions widened the breach, apparently because the decisions 
indirectly strengthened the CIO. The AF of L “unit” criticisms 
of the Act and the Board relate to: (a) one employee constituting 
a unit; (b) the craft and industrial unit; and (c) the multiple 
unit. 

(a) The One-Employee Umt^ The AF of L has charged 
partiality on the part of the Board partly because the Board has 
held that one indiyidual cannot constitute a bargaining unit. In 

’'Editorial in the American Federationisf, Vol. XLV, No. 8, p. 802, Aug., 1938. 

In tlie Report of the Executive Council of the American Federation of Labor 
to the Fiftij-seventh Annual Convention, Denver, Colo., Oct. 4, 1937, the Council 
was not yet asking for amendments; rather, the report conveys a subtle threat to 
the Board to rely upon elections to determine representation, to cease mediation 
and conciliation activities, and to remain impartial. See pp. 60 ff. of the Report. 
At the 1938 Houston Convention the AF of L demanded amendments. S. Hear- 
ings on N.L.R.A., pp. 618--e27. Between the 1937 and 1938 AF of L Conven- 
tions, an AF of L and CIO “peace conference” failed. By 1939, the AF of L 
criticism condemned the Act, die Board, and the personnel. 

“ See AF of L testimony, H. Hearings on N.L.R.A., Vol. Ill, pp. 803-867, and 
N.L.R.B. testimony, same volume, pp. 1064-1067. 
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the Luckenbach case the situation arose where tliere was one 
person eligible to vote. The Board refused to certify the one man 
as a bargaining representative on the grounds that the principle 
of collective bargaining presupposes more than one person. The 
Board further said that the single person could designate a repre- 
sentative to act for him and that the Act did not change his 
status in that respect. The Board, however, held that it was not 
empowered to certify except for “collective” bargaining. This 
decision ran counter to AF of L practice, where often there is 
but one union man in a finn and the union bargains for him. So 
to the AF of L the issue was whether or not an AF of L affiliate 
could bargain for one member, and it objected that such a defini- 
tion by the Board placed too much stress on the etymological 
aspects of “collective.” 

In the Schick case “ the question arose as to whether an in- 
dividual could be regarded as a bargaining unit, and the Board 
followed the Ltickenhach case. But the Board also said that in 
the case of a single craft worker he could indicate at the election 
whether he desired to join an industrial unit for bargaining pur- 
poses. Thus, with these two cases the Board had held, first, that 
the single employee could have representation even if he could 
not be certified as the bargaining agent (unit); then, that he could 
choose whether he would join an industrial unit for purposes of 
representation. 

The next development came in the Finch case,^^ where a lone 
carpenter voted for separate craft representation. The Board, 
upon reconsidering the Schick decision, held that . . The de- 
sires of a single employee should not be determinative as to his 

2 N.L.R.B. ISl. Eighteen shipping companies were involved in the case. 
The Board’s direction of election defined the unit, for each company, to be com- 
posed of watchmen, baggagemen and porters, storemen, gearmen, linemen, sliders, 
janitors and sweepers, inventory clerks, dock and ship oil pumpers, and handy- 
men. In each of three companies, there was only one person eligible; and each 
person desired tlie union to represent him. 

^^4 N.L.R.B. 246. A separate election had been ordered among each of the 
crafts to determine whether the workers desired to be represented by a craft 
council, with craft lines kept intact, or whether the workers desired to join the 
industrial unit. The Board held that one carpenter, wlio was a craft worker, 
could not constitute, a bargaining unit. 

10 N.L.R.B. S96. Tire Board had directed that the carpenters .should ^’ot(! 
whether they should ha\’e separate bargaining status, but there were five carpen- 
ters employed when the direction of election was issued and only one when tlie 
election occurred. 
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inclusion in or exclusion from a bargaining unit. . . . We con- 
clude that the carpenter should be included in the unit with the 
production and maintenance employees . . 

The Finch decision enraged the AF of L; and charges of bias, 
prejudice, and ignorance of union methods were brought by the 
Federation. 

In a later decision handed down in January, 1940, in a case in- 
volving the Consolidated Steamship Co. and Port of Los Angeles 
Stevedoring and Ballast Co., a petition for investigation of repre- 
sentatives was dismissed by the Board because only one employee 
was involved and no representative could be certified. The Board 
here, however, added in a footnote that the single employee might 
designate a representative to act for him since he had that right 
without the Act and it in no way was limited by the Act.^^ 

As any decision may injure a minority, the Finch decision would 
injure an AF of L union which had but one member in a plant. If 
he is merged with others, an AF of L affiliate can no longer bar- 
gain for him; and the AF of L argument that such bargaining 
practice is collective bargaining is sound in principle. Often a 
small plant exists where an engineer, for instance, is a member 
of a “craft” union. The union deals with the employer of that 
one employee and often has an agreement which is standard in 
the locality for other similarly situated employees and employers. 
Justifiable opposition, then, is to be expected from the AF of L 
in the sense that the long-time labor philosophy and practice ha\’e 
been to control the job and sign such agreements. Sucli a de- 
cision as in the Finch case would result in injury, dismemberment, 
and destruction of AF of L locals, for by such a policy the Board 
could drive membership from one union into another and tliereb\' 
shape the direction of the labor movement, a possibility greath' 
feared by the AF of L. This could happen by the lone individual s 
yielding to pressure to join the CIO union and forsakiijg his Al^ 
of L affliation, since the CIO would do the bargaining. Or, of 
course, if the CIO obtained a closed-shop contract, he would of 
necessity join the CIO union. Apart from the defensive position 
of the AF of L in this circumstance, the Board may liavt* at first 

^•’Chairman Madden dissented, from E. S. Smith and D. \V. Smith. Mr. Mad- 
den thought the Board .should have followed tlie rule of the Schick c;ase. 

N.L.R.B. Press Relea.se R-2489. 
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paid too little regard to union method. The Board had applied 
local option and then departed from it when only one person voted 
in the craft. As Chairman Madden indicated, the majority de- 
cision was an error, which was a disturbing precedent to the 
AF of L. The AF of L’s reflex wa§ probably out of proportion to 
the importance of the case, but the AF of L was defending the 
status quo and feared precedent. Hence, the refusal of the Board 
majority to let the lone carpenter indicate whether he desired the 
industrial unit to bargain for him opened wide the door of criti- 
cism. 

The Board may not be cited for bias on the record of one-em- 
ployee-unit determinations. In the Matter of Metro-Goldwyn- 
Mayer^" the same principle was applied where the union in- 
volved was unafiiliated. In the Matter of Trawler “Maris Stella” 
the principle was applied where the union was an affiliate of the 
CIO. If, therefore, the charge of bias is dismissed because of 
insubstantiation, there is left the question of whether the Board’s 
definition of collective bargaining was wise in view of union ex- 
perience, union method, and demonstrated craft characteristics. 

It is true that the alternative decision could well have been that 
each individual would constitute a unit and individual bargaining 
might result. But the Board was not faced with the necessity of a 
“yes” and “no” type of answer. Surely the Act does presuppose 
more than one person in a bargaining unit in order to select a 
representative, and the Board should have refused to certify the 
unit requested. But the single “craft” worker should not have 
been included, against his desires, in the industrial unit. The 
Finch case decision appears erroneous, although this has now 
been corrected by the holding in the Consolidated Steamship Co. 
case (supra), where the individual could still designate a repre- 
sentative to act for him. 

(h) The Craft Unit v. the Industrial Unit. The leading reason 
that motivated the AF of L to press for amendments to the Act 
was the alleged bias of the Board in favor of industrial unionism, 
which it was claimed would destroy the structure of the AF of L. 
The Board, in relying upon flexibility, quite obviously had the 
power to freeze out craft units in favor of industrial units; and to 

^■'7 N.L.R.B. 662, and 8 N.L.R.B. 858. 

">12 N.L.R.B. No. 50. 
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the AF of L the issue was whether the “skilled" workers would 
lose their “craft” identity or would be permitted to vote on the 
form of union they desired for collective bargaining. The AF 
of L charged partiality by the Board members for the CIO, and 
the amendments oflFered by tlte AF of L were designed to insure 
the AF of Ls position in the labor movement by removing all 
possibilities of “arbitrary” action by the Board. 

As has been indicated, the Board considers different factors in 
determining the appropriate unit. Ordinarily if there is a well- 
defined craft and it seeks separate representation, the Board grants 
such a request; but “. . . where the considerations are so evenly 
balanced, the determining factor is the desire of the men them- 
selves,” or at least this was true until Mr. Leiserson became a 
Board member in 1939. That is to say, where the Board could 
logically find a craft unit or a plant unit, it applied the so-called 
Globe doctrine and let the workers themselves determine, bv 
election or otherwise, which form of union they desired for repre- 
sentation.^® 

As a prerequisite for application of the Globe doctrine, the 
Board has insisted that there be such a showing by a group for 
separate representation that doubt is cast as to the preferences 
of the majority of the group. The Board never regarded itself as 
possessed of sufficient power to carve out separate units — that is, 
the Board did not apply the Globe doctrine if the craft union had 
no members, or if the union never attempted to organize, or if 
the men historically had never been considered a craft group, or 
if the function performed could not be regarded in the nature of 
a craft. Nor would the Board entertain the claims of a craft union 
whei^e the employer aided the establishment of the craft. 

lUI. Hearings on N.L.R.A., Vol. Ill, pp. 741-790. 

Matter of Globe Machine and Stamping Co., 3 N.L.R.B. 294 (August, 1!)37). 

An election was not always held. For e.vaniple, during the fiscal yeur ending 
June 30, 1939, the Board held ten elections under the Globe doctrine, and the 
doctrine was applied in nine other cases where the Board determined the em- 
ployees' desires at a hearing. Fourth Annual Report, N.L.R.B., p. 86, foolnotc 58. 

Nor was the doctrine limited to the craft or plant unit. It is also applied, for 
example, in cases involving firms rendering different classes of ser\’ice.s. In Matin- 
of Wihnington Transp'n. Co., 4 N.L.R.B. 750, the Board applied the doctrine' to 
.settle the que.stion whether the unlicensed personnel on tugs and barg{'s operat(’d 
b}’ the company should be included witli the unlicensed deck personnel on the 
company’s freight and passenger ships. 
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The AF of L specifically objected to the unit determination by 
the Board on the following groimdsF” 

(1) Board member Edwin Smith dissented from the majority 
in the application of the Globe doctrine on the grounds that the 
Board had the power to determine the unit without regard for 
the employees’ desires, and the power should be exercised prefer- 
ably by merging the crafts with the larger unit. (2) The de- 
termination of the unit was to Edwin Smith a judicial function 
which only the Board could exercise. (3) The Globe doctrine 
was a sham, and the “balanced considerations” were a conglomera- 
tion of diverse rules which serve as a Board excuse to refuse the 
craft units their freedom of choice. (4) The Board looked upon 
the Globe doctrine as a privilege extended and not a right, and 
the application of the Globe doctrine was subject to Board discre- 
tion. (5) The intent of Congress was to give the men freedom of 
choice as was given in the Railway Act. (6) Edwin Smith 
“swayed” Board member Donald Wakefield Smith to Edwin 
Smiths own point of view, which favored the CIO. (7) The 
Board decisions established precedents whereby the economic 
philosophy of one labor group was sustained and fostered while 
that of another was discouraged and suppressed. 

The Federation proposed an amendment “identical” with the 
New York Act, The amendment would permit a separate unit 
if there were one or more craft workers and they desired separate 
representation; that is, the Globe doctrine would have been man- 
datory whenever any one “craft” person or group so demanded, 
regardless of experience, contracts, or other forms of organiza- 
tion.^’^ Administrative discretion would thereby be abandoned 
in favor of “self-deteimination,” which would conceivably lead 
to many units and bargaining chaos. Moreover, it probably 
would not have solved the problem since the Board would have 
to define what constituted a “craft” and who was in it. This would 
be the same problem in different clothes, for even the AF of L 
admitted and agreed that the Board would have discretion to de- 
fine the craft, although once the craft was defined the AF of L 
amendment would require a vote. Since the Board, under the 

S. Hearings on N.L.R.A., Parts 4, 5, and 6. 

“^H. Hearings on N.L.R.A., Vol. Ill, pp. 756-773. 
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Globe doctrine, held an election where there were craft char- 
acteristics and doubt as to the unit, an amendment would be 
superfluous unless it were to restrict administrative discretion; 
and this would be undesirable. The real task is to describe the 
area from which representatives are to be chosen, for the men 
choose the representatives themselves. 

There is no evidence that the Board was biased or prejudiced 
against the AF of L, although Board members disagreed in 
specific cases. Indeed, the Globe doctrine is itself favorable to 
the “craft” units, and the Board applied the doctrine when there 
was any doubt as to the unit. In the Senate and House bearings 
on the proposed amendments, the AF of L presented no case 
which convincingly indicated any dereliction by the Board in 
certification of the unit where there were rival organizations." 
Yet it was the presentation of such cases that was meant to estab- 
lish the Board’s unfairness toward the AF of L, a claim that the 
statistics do not bear out; 

Unit Issues Involving Both AF of L and CIO Unions 
to December 1, 19S9 

Total cases decided by the Board in which both AF of L and CIO 
unions participated where the question of the appropriate unit was 


involved 301 

A. Cases in which there was agreement between the 

AF of L and CIO on the unit 187 

(a) Complete agreement 131 

(b) Substantial agreement 56 

B. Cases in which there was important disagree- 
ment on the unit between AF of L and CIO 114* 

(a) AF of L contention upheld 51 

(b) CIO contention upheld 45 

(c) Contentions of each in part upheld 14 

(d) No decision necessary 2 

* Globe elections were ordered in two cases. 


The CIO has also criticized the Board, but not on a prejudice 
and bias basis. The CIO took the position that sucli an amend- 

--This judgment is based upon the testimony presented bv the AF of L and 
the answers and presentation of cases by the Board’s generafl counsel 
Smith Hearings, Vol. II, No. n. pp. 381-382 (sic.) 
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nient as that proposed by the AF of L would permit individual 
members, or small groups belonging to an AF of L affiliate, to 
demand and receive a separate bargaining unit. The CIO argued 
that there is nothing in the law that permits the Board to carve 
a craft unit out of an industrial unit, that a conglomeration of 
separate crafts would mean an impossible situation for the em- 
ployer in bargaining, and that the CIO would have to spend all 
of its energies opposing the AF of L, a likelihood not socially 
desirable. The CIO claimed that it did not desire to freeze out 
established craft unions where they had a history of bargaining; 
but the CIO insisted that where there was historically an in- 
dustrial unit, the Board had no power or right to carve out a 
craft unit. The Board, charged the CIO, had disregarded the 
presence of the industrial unit with a history of collective bargain- 
ing and thereby permitted crafts to enter unfairly whenever they 
could get a few members together. 

But the more fundamental opposition of the CIO referred to 
the Globe doctrine itself.'^ Despite its reluctant acceptance of 
the Globe doctrine if properly administered, the CIO objected to 
the doctrine on the grounds that the Board thereby abdicated its 
responsibility, since under the Act the Board was to determine the 
unit, not workers in the craft affected. The Board, it was claimed, 
ignored the question whether the workers in the industrial unit 
or those in the craft unit should make the decision; and the 
policy of permitting the craft workers to make the decision breaks 
down majority rule for other workers and permits a secession 
movement of minority groups. Thus, to the CIO it was a ques- 
tion of secession v. unity, and the CIO favored unity. 

Chairman Madden often stated that the Globe doctrine ap- 
plied only when the group had craft character, and an experience 
of bargaining was regarded as an excellent indication of such 
character. But it was the opinion of Chairman Madden that the 
desires of employees should determine the unit, even in the ab- 
sence of a substantial bargaining history. To Mr. Madden, if 
there was a “recognized’^' craft, the workers alone should make 
the unit decision."’’ Among the Board members themselves there 
was disagreement as to when a group possessed craft character; 

-^S. Hearings on N.L.R.A., Part 22, pp. 4265-4276, 4339-4344. 

See his dissent in Matter of Joseph F. Finch Co-, Inc., 10 N.L.R.B. S96. 
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and this, in the final analysis, is a matter of administrative judg- 
ment. 

(c) The Multiple-Plant Unit If the CIO has organized five of 
an employer’s six plants and the AF of L has organized the sixth, 
the CIO would be likely to ask that all six plants be certified as 
the unit. The AF of L, in opposition, would argue that such a 
certification would be unfair and an abuse of discretion since the 
men in the sixth plant should have the right of “self-detennina- 
tion.” The employer, who has no voice in any event, would ap- 
prove or disapprove the Board’s finding, depending upon where 
his sympathies lay. If the sixth plant were not all organized, he 
would probably argue that each plant, or no more than the five 
plants, should be certified as the unit. Both the CIO and AF of L 
ask for the unit that will best serve their immediate purpose, 
which is always either to maintain the status quo or to be certified 
as representatives over a larger area. The AF of L criticism is 
that the Board acted arbitrarily and indiscriminately in throwing 
plants together in order to aid the CIO. 

The record does not support the AF of L charge. For example, 
the Lund case, initiated by the AF of L itself, involved the same 
unit issue; and the Board found that commonly controlled com- 
panies would constitute a bargaining unit where there were 
similar operations in plants, transfer of workers between plants, 
similar work in each plant, no appreciable wage differentials exist- 
ing, a similar labor policy at each plant, a unity of interests be- 
tween the two plants, and where the plants were in fact operated 
as one unit even tliough in different cities. 

A complaint that an employer has refused to bargain always 
necessitates a Board finding as to the unit; and since unfair labor 
practice cases are reviewable, the Supreme Court, in such an in- 
stance, has passed upon the constitutionality of the Board’s power 
to determine the unit. In the Pittsburgh Plate Glass Co. case,'^' 
the CIO had organized five of the company’s six plants; and tlic 
union charged unfair labor practices in the sixth plant, where tlic 
Board had previously found company domination of a union and 
issued a cease and desist order. Should the unit be composed of 

Matter of C. A. Lund Co., 6 N.L.R.B. 423. The Board was sustained bv 
the court in N.L.R.B. v. C. A. Lund et al, 103 F. (2d) 81.5, CCA-8. 

^IS N.L.R.B. No. 58. . 
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five plants, or of six? The Board held for six on the bases of 
promoting harmony; comparable wages, hours, and working con- 
ditions; more equality of bargaining power; historical attempts 
by the labor organizations for an employer-wide unit; past con- 
tracts on an employer- wide basis; the fact that the labor condi- 
tions of different plants were related; and unfair labor practices 
by the employer at the plant that did not have a majority of its 
workers organized in an independent union. Board member 
Leiserson dissented on the grounds that the Board had no power 
to fix bargaining units as it wished and that the union represent- 
ing five plants should not be imposed upon the sixth without a 
vote of the workers therein. 

When the case reached the Supreme Court, the central issue 
was the legality of the Board’s finding that the six plants of the 
company should constitute the appropriate unit. The petitioners 
urged upon the Court “that the standards for Board action as to 
the appropriate unit are inadequate to give a guide to the ad- 
ministrative action and the result is necessarily capricious, arbi- 
trary, and an unconstitutional delegation of legislative power.” 
The Court, however, found adequate standards, since the Board’s 
power to find the unit was limited to the area covered by “em- 
ployer,” “craft,” and “plant”; and an additional standard was that 
the Board was required to find a unit which would effectuate the 
policy of the Act. Since the policy of the Act was so elaborate, 
held the Court, such a “requirement acts as a permitted measure 
of delegated authority.” Moreover, for this particular case the 
Court found the evidence to be sufficient to justify the Board 
conclusion that a multiple-plant unit was appropriate. 

(d) The Multiple-Employer Unit. The AF of L opposes the 
Board’s finding units which combine several employers. The AF 
of L’s theoretical position is that such bargaining is proper if each 
employer’s group has voted to become a part of the larger unit 
(Globe doctrine) but that otherwise the Board acts beyond its 
authority and abuses its discretionary powers. The AF of L 
supported amendments which would limit tlie unit to one em- 
ployer, except that by voluntary consent the units could bargain 

Pittsburgh Plate Glass Co. v. N.L.R,B. and Crystal City Glass Workers’ Union 
y. N.L.R.B., 313 U. S. 146 (1941). The Covirt had treated section 9(b) as valid 
in several preceding cases. 

Ibid 
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tbroiigli the same agent/'" Such an amendment would not render 
industry-wide bargaining impossible, but it would make such 
bargaining more difficult. The CIO, existing through large units, 
demands that the Board s power to certify industry-wide units be 
uncurtailed. 

The Longshoremens case illustrates the AF of L position and 
the Board’s treatment of the problem. 

In 1934 the AF of L affiliate, which had organized longshore- 
men, called a strike on die Pacific Coast. Among other conces- 
sions, it demanded the coast-wide bargaining which the AF of L 
had been seeking. Eventually, in 1937, the AF of L coast-wide 
demand was met by the employers’ association, which did the 
bargaining for the employers. Shortly thereafter the preponderant 
majority of longshoremen changed their affiliation to the CIO, 
some 10,575 joining the CIO and 904 remaining in AF of L locals. 
The 904 were concentrated in four ports, where the AF of L had 
a majority. The employers’ association renewed the 1937 agree- 
ment with the CIO for all except the four ports but refused formal 
recognition of the CIO. The CIO, in January, 1938, petitioned 
for a certification of representatives; and the Board was Con- 
fronted with the unit determination. 

In view of the coast-wide bargaining established by the em- 
ployers and the union in 1934, the fact diat employers dealt 
througii an association, the fact that wages, hours, working con- 
ditions, and grievance procedure were uniform on the Pacific 
Coast, the Board found that all Pacific Coast longshoremen who 
worked for members of the employers’ association constituted the 
appropriate unit. Cards introduced in evidence showed that 
9,557 of a total of 12,860 longshoremen had designated the CIO 
union, and therefore it was to be the exclusive representati^x^"“ 
It is to be emphasized that the Board did not fix the unit to include 
all employees and employers of the Pacific Coast, as the AF of L 
claimed. 

What the Federation obviously desired was to defend its own 
f Sec H. Hearings on N.L.R.A., Vol. Ill, p. 759. 

“'^Material on tire Longshoremen’s case is drawn chiefly from the Board’s brief 
before the Supreme Court in American Federation of Labor et ah \. N.L.R.B., 
308 U. S. 401 (1940). 

®-Nine thousand, five hundred and fifty-seven were CIO members. Of the 
3303 odiers it is impossible to say how many belonged to the AF of L, but er’cn 
if 3803 were members the ratio would still be almost tliree to one. 
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position.'^'* Despite AF of L fear of industry-wide bargaining, 
there is no evidence that the Board is heading for compulsory in- 
dustry-wide bargaining, although that is certainly the trend of 
unionism in. the United States and the Board has reared no ob- 
stacles to the trend. But the employers’ association is taken as a 
unit only where, before the Board entered the scene, there had 
been an association dealing with employees organized into a 
union. Even then an association is not held the proper unit 
merely because of a request. The facts of each case determine. 
The Longshoremens case was not an instance of the Boards 
“creating” a unit, for experience had settled that issue, but an in- 
stance of the Board’s decision either continuing or destroying 
union-association bargaining. No contracts were destroyed by the 
board, for only the coast-wide contract existed; and no AF of L 
locals were destroyed, although they did lose their exclusive bar- 
gaining rights.^'^ Moreover, the AF of L itself in several instances 
has requested the Board to certify a unit composed of more than 
one employer.®^ Indeed, the Federation admitted the logic and 
advantages of industry-wide bargaining and agreed that the in- 
dustry-wide unit would be ideal were there no split in the move- 
ment. But, argued the Federation’s general counsel, the argu- 
ment no longer applies when there are two organizations. Ap- 
parently the Federation regards the advantages of such bargain- 
ing as redounding only to labor, which is false, for employers, too, 
enjo\' advantages from an industry-wide unit. The real issue was 
again the Federation’s opportunistically defending jurisdiction, 
and this assertion is verified by the Federation’s brief before the 

The AF of L admitted that coast-wide bargaining had been desirable prior 
to the enti'unce of the CIO. But with competing movements tlie AF of L desired 
each port group to decide for itself who should be its representative. The AF of 
L feared tliat the decision meant that compulsory industry-wide bargaining 
would follow such a Board policy. S. Hearings on N.L.R.A., Part 6, pp. 1029- 
1042. 

The locals are, however, in an extremely vulnerable position in such a case. 
A closed-shop agreement would destroy tliera. But this situation is identical in 
principle with tlie closed-shop issue where a minority opposes the closed-shop, 
\’ct the AF of L has always supported the closed-shop. Here the AF of L ap- 
parently was faced with contradicting its own principle as a defensive measiue 
under tlie name of “self-determination.” The real problem is again one of minori- 
ties. 

'"’For example, Maifer of Mobile Steamship Ass’n., 8 N.L.R.B. 1297; Matter 
of F. E. Booth and Co., 10 N.L.R.B, 1491; Matter of Hyman-Michaels Co., 11 
N.L.R.B. 7 Q6; Matter of Motion Picture Producers and Distributors, 15 N.L.R.B. 
28-A. 
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Supreme Court in the Longshoremens case.”''’ There the AF of L 
contended that the constitutionality of the Act would be endan- 
gered if the Board’s interpretation of its power to certify multiple- 
employer units were upheld, because the Board’s certification was 
a judicial interpretation affecting the property right of the AF of L 
to represent the longshoremen. 

D. Congressional Intent and the Appropriate Unit 

Throughout its attempt to amend the Act so as to prevent 
multiple-employer units’ being discretionary with the Board, the 
AF of L argued that the Board had no authority to lump two or 
more employers together. The Board argued, and was upheld in 
the Lund case/'^ that Section 9(b) gives it the authority to de- 
termine the employer unit and that this Section, taken in con- 
junction with the statutory definitions, clearly authorizes more 
than one employer in the unit. Section 2(2) defines “employer” 
to include “any person acting in the interest of an employer,” and 
Subsection 1 of Section 2 defines “person” to include “one or more 
individuals, partnerships, associations, corporations, legal repre- 
sentatives, trustees, trustees in bankruptcy, or receivers.” 

Because the Supreme Court has held that, under the terms of 
the Act, unit determinations alone are not subject to court review, 
the multiple-employer unit holding under the definitions has 
never been passed on by the highest judicial authority. It is 
clear Congress did not intend that tliere be court review^ of a 
certification (except when accompanied by an order), but from 
the language of the Act it is not clear as to congressional intent 
on the miit. The AF of L, and congressmen, have argued that, 
by a skillful juxtaposition of terms, the Board has usurped the 
power to certify multiple-employer units. It is a maxim that when 
the language of a statute is not clear, reliance is placed next on 
congressional intent; and a reconsideration of congressional in- 
tent here discloses an interesting example of legislative strategy. 
There is also here indicated the power of the small Senate group 
in the passage of the bill and the generally inadecpiate "study 

Brief of AF of L, pp. 24-29, before the Supreme Court in American Federa- 
tion of Labor etal. v. N.L.R.B. 308 U. S. 401 ( 1940). 

^'^N.L.R.B. V. C. A. Lund et cd., 103 F. (2d) 815, GGA-8. 

“•‘‘See Appendix I, Section 2(1), (2), (3). 
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and consideration given to the proposed Act by the Congress. 

As Senator Wagner introduced the bill and as it came from 
the Senate committee and was passed by the Senate, Section 9(b) 
read “employer unit, craft unit, plant unit, or other unit.” This, 
together with the statutory definitions and Senator Wagner’s wide 
experience, lead to the belief that the Senate certainly intended 
to give the Board broad discretion. The belief is substantiated 
by the definition of “employee,” which specifies that the term is 
not limited to “the employees of a particular employer.” Too, the 
Senate report indicated that, at least in part, the definition of 
“employee” grew out of the practice of some labor organizations’ 
bargaining with associations of employers; and the report read: 

“The term employee is not limited to the employees of a particular 
employer. . . . [Because:] Under modern conditions employees at 
times organize along craft or industrial lines and form labor organiza- 
tions that extend beyond the limits of a single-employer unit. These 
organizations at times make agreements or bargain collectively with 
employers, or with an association of employers . . 

The House Report on the bill, discussing definitions, read in 
part: 

. . It is imperative that employees be permitted ... to organize, 
and that unfair labor practices taking in workers and labor organiza- 
tions beyond the scope of a single plant be regarded as within the 
purview of the bill.” 

Some members of the House, as evidenced by the debates, un- 
derstood that the original bill provided that the unit could include 
more than one employer Representative Taber even offered an 

Congressional Record, 74th Congress, 1st Session, pp. 2369, 7672, 7681. 
Italics supplied. 

S. Report 573 on S. 1958, 74th Congress, 1st Session, p. 6. Italics supplied. 

■"' II. Report 1147 on S. 1958, 74th Congress, 1st Session, p. 10. 

MH. TABEu: “Here is the situation: If they fix the unit of bargaining so that 
it covers the gentleman’s factories as well as the others, the result of the bargaining 
will be binding on them.” 

MK. CONNERY: “The gentleman is misinformed. . . . The purpose of tliat 
amendment is when they have an election in a plant and tliere are tliree or four 
different sorts of unions, or nonunidnSj the Board may settle which one ^^4il be 
the collective bargaining unit.” 

Congressional Record, 74th Congress, 1st Session, p. 9710. 
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extreme amendment to strike out all of the section which would 
authorize the Board to deteraiine the uiiit.^^ Another amendment 
by Representative Ramspeck, of Georgia, who was to be a mem- 
ber of the Conference Committee, would limit the unit to one 
employer/'^ Representative Connery protested that such an 
amendment would handicap collective bargaining in the coal in- 
dustry, but Mr. Ramspeck’s answer was that each unit could 
certify the same unit for bargaining and thereby industry-wide 
bargaining could be carried on. Other members of the House 
argued against the amendment on the grounds that the open-shop 
and the destruction of all collective bargaining would result. But 
the amendment carried, 127 to 87. The bill went to the Confer- 
ence Committee, and when it came out it had been ‘‘compro- 
mised” by the dropping of both “or other unit” and the Ramspeck 
amendment. The Senate adopted the Conference bill without 
debate, but there was debate in the House. Mr. Ramspeck said: 

“We have worked out a compromise with reference to that [Ram- 
speckl amendment which accomplishes, in my opinion, exactly the 
object I had in mind, which is to limit the jurisdiction of the Board in 
setting up units appropriate for collective bargaining, to plant units, 
craft units, or employer units, the employer unit being the largest 
constituted.” 

“. , . The Board certainly could not go out and take a group of 
factories, say five factories in [one] city, four of which were, organized 
and one of which had declined to organize — and put them all into one 
unit and force in the employees of the fifth factory against their will.” 

MK. TABER: “They could, however, put in all those who belonged to 
the same craft?” 

MR. RAMSPECK: “It is possible tliat they might do that, although tlie 
Labor Board representative tells me that they do not think that they 
would do that.” 

It is certainly not clear from the record whether the House fulb' 
understood the unit provisions. Mr. Ramspeck evidently thought 
the Conference bill would not pennit miiltiple-emplover units; 
and he apparently believed that, though his amendment was 

Congressional Record, 74th Congress, Lst Session, p. 9727. 

Congressionnl Record, 74tli Congress, 1st Session, pp. 9727-9728. ALo 
p. 9710. “ 

Congressional Record, 74tli Congress, 1st Session, p. 10299. Italics supplied. 
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dropped, the dropping of the “or other unit” phrase would not 
permit the Board indiscriminately to group together plants and 
employers, willing and unwilling employers and employees. Mr. 
Madden has pointed out that Mr. Ramspeck accomplished his ob- 
jective, for multiple-employer units are now possible only through 
the definitions, which is to say that the Board designates such a 
unit only when there exists already an association for collective 
bargaining purposes and voluntary agreement to the association 
by the employer. Moreover, the Board insists that the association 
have the power to bind the employer. Yet, Mr, Ramspeck has 
been an open critic of the Board’s unit approach. With regard to 
the Longshoremens case, Mr. Ramspeck said: 

. . The thing I am interested in is that the decision peiverts the 
whole purpose of this Act in that it denies to a group of workers their 
right of self-determination. Congress fixed the unit beyond which you 
could not go, which was the employer unit. The Board has disre- 
garded that by, in my judgment, misinterpreting the definition of the 
term ‘employer’ to include an association, which did not, and never 
attempted to exercise the functions of an employer. It was simply a 
negotiating agent. The purpose of tliat definition, as I understand it, 
was to make any agent of an employer liable under this Act for his 
conduct, not to affect the bargaining unit, in Section 9(b), where we 
had the amendment and the discussion of the intent of Congress. 
That is my viewpoint.”^’’ 

Later (February 4, 1940) Mr. Ramspeck further said: 

“Let me point out a little history about this thing. When the Act 
was on the floor of the House I amended Section 9(b) for the direct 
purpose of limiting the unit to the employees of one employer. Now 
the Board and their brainy legal staff over there have circumvented 
the intention of Congress by virtue of the fact that they say the em- 
ployer is defined to include anybody acting for the employer, and 
therefore when an employer is organized in an association tliey desig- 

Smith Hearings, Vol. II, No. 15, pp. 636 ff. The AF of L has charged that 
this results in employer determination of the unit. The Board, however, follows 
the desires of both employees and employers and considers all factors. To die 
Board, the association is only a “condition precedent,” and a unit does not of 
necessity follow. 

H. flearings on N.L.R.A., Vol. Ill, pp. 1075-1082. 
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nate the association as the employer, and thereby circumvent the in- 
tent of Congress.” 

From the evidence it appears that the House thought it was 
somewhat limiting the Board when it abolished the “or other unit” 
phrase, and it did not comprehend the definitions possibility. Ap- 
parently the Senate realized that the definitions provided for the 
multiple-employer unit and hence “compromised” thereby nothing 
at all. 

In attempting to limit the unit, Mr. Ramspeck had brought into 
focus one of the long-time labor problems of the nation and a 
source of fierce opposition to the Act. Mr. Ramspeck’s objective 
was to protect the southern textile employers, who feared that a 
whole industry might be regarded as a unit. The stronger union- 
ization of the North might mean northern representatives would 
carry on the bargaining and fix southern wages and hours, and 
this the southern employers feared.^'’ 

The error of the House in failing to see the possibilities via the 
definitions is heightened by the history of all of Section 9(b), 
which is the Board s basis for statutory construction. When Sec- 
tion 9(b) left the Senate, it read: 

“The Board shall decide in each case whether, in order to effectuate 
die policies of this act, the unit appropriate for the purpose of collec- 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
other unit.” 

The House committee reworded this section by adding to it so 
thatitread: 

Smith Hearings, Vol. 11, No. 15, p. 604. 

‘‘''’mr. ramspeck: “The whole purpose of my amendment, frankly, was aimed 
at this textile situation. The amendment was suggested to me b\' .some men from 
North Carolina who said they wanted to vote for tire bill, but they were afraid of 
it with that language in it, because at drat time drere was prac'tically no organiza- 
tion in die Soudi in the textile industry. There was organization in the'^Nortli. 
And they were afraid that the two sections of die country would be coinliined 
into one unit. 

“If the Board follows the policy laid dovra in the Pacific Longshoremais case, 
there is no question in my mind that they could combine the '■entire textile in- 
dustry. . . 

H. Hearings on N,L.R,A., Vol. III, p. 1075. 

“Congressional Record, 74th Congress, 1st Session, p. 9727, and pp. 10298- 
mp.flQ 7 it. 
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“The Board shall decide in each case whether, in order to insure to 
employees the full benefit of their right to self -organization and to 
collective bargaining, and otherwise to effectuate the policies of this 
act, the unit appropriate for the purposes of collective bargaining shall 
be the employer unit, craft unit, plant unit, or other unit.” 

The change made by the House remained and is in the Act. In 
lay language, Section 9(b), after the change, said that the Board 
shall decide the unit in such manner as will enable the employees 
to enjoy the full benefits of self-organization and of collective 
bargaining. The Board was to appraise and analyze each case on 
its merits in order to maximize those benefits, and the Board was 
to decide. 

It thus appears that the House increased the latitude of Section 
9(b), as was borne out by the attitude of some Board members 
who argued that they must determine the unit so as to maximize 
benefits, while the so-called “compromise” was neither compro- 
mise nor limitation. 

The Board is seriously criticized for its statutory construction of 
the unit provision. But industry-wide bargaining is not uncom- 
mon in tlae United States, and in Britain and Sweden “collective 
bargaining” means industry-wide bargaining. Even here many 
industries engage extensively in bargaining through multiple- 
employer units, including coal mining, transportation, clothing, 
glass, and the maritime industries. To limit the scope of the 
Board here might render less likely the development of successful 
collective bargaining. 

E. Unit Determination Under Other Legislation 

The AF of L has urged that Congress intended the Wagner Act 
to be patterned after the Bailway Labor Act.’"''' To that end the 
amendment offered by the AF of L followed the New York Act, 
the enforcement of which basks in a favorable light. Attention 
may, therefore, be turned to ascertain whether the railroad legis- 
lation or the New York legislation would solve the unit problem. 

Ihid., Italics supplied. The change was made, according to the Conference 
report, in order . . to express more explicitly the standards by vidiich the Board 
is to be guided in deciding what is an appropriate bargaining unit.” 

Infra, Chapter X. 

S. Hearings on N.L.R.A., Part 5, p. 842. 
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1. The Neto York Act 

The New York Act seemingly settled the unit problem by pro- 
viding that the unit shall be the “employer unit, craft unit, plant 
unit, or any other unit,” and “where the majority of the employees 
of a particular craft shall so decide the Board shall designate such 
craft as a unit appropriate for the purpose of collective bargain- 
ing.” While the law apparently is ironclad from the viewpoint of 
the AF of L, in practice the administration of the Act has been 
similar to that of the Wagner Act. The desires of employees are 
not followed blindly, as was indicated by the New York Board 
when it said: 

“While it is the desire of the Board to allow employees full freedom 
to express their choice in a bargaining unit, such choice alone is not 
determinative of the issue of the appropriatenesss of the bargaining 
unit where other circumstances of equal or greater weight are fur- 
nished , . .” 


. . In cases where the considerations affecting the choice of the 
bargaining unit have been more or less evenly balanced, it has given 
particular groups of employees an opportunity in election by secret 
ballot to indicate whether or not they desired to be included in a 
separate bargaining unit.” 

It appears that the New York Board actually applied what the 
National Board termed the Globe doctrine. There seems little 
difference between the two Boards in the practical settlement of 
the unit problem and no difference at all in principle. Both 
Boards hold that the legislative body provided that the unit de- 
termination was to be made by the administrative board, and both 
Boards believe that such power is exclusive to them and may not 

•"'■^For material and quotations see Annual Report of the Industrial Commis- 
sioner, State of New York, N. Y. State Dept, of Labor, Leeislative Document 
(1939) No. 21, pp. 135 ff. 

‘'■'’But in an election to determine the representative, the New York Board’s 
ballot affords an opportunity to vote directly on the unit. The voter votes “yes” 
or ‘no’ to the question, “Do you desire that the x workers shall bargain collec- 
tively as a separate unit?” The National Board gives a choice between contesting 
unions, one of which desires the smaller unit included within the larger unit and 
one of which desires it to be: a separate unit. The assumption is that the choice 
of the union determines the choice of tire majority as to the form of unit and 
thus settles the representatives and unit questions at once. 
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be exercised by any other public agency or private parties. Both 
Boards agree that even a unit determined by agreement has no 
legal validity under the Act until the Board makes a finding of fact 
and thereby validates the agreement; yet each Board is extremely 
hesitant to wipe out units arrived at by stipulation of the parties, 
and both endeavor to apply the law so as best to effectuate col- 
lective bargaining. 

2. The Railway Labor Legislation 

The Railway Labor Act, as amended in 1934, provides that “the 
majority of any craft or class of employees shall have the right to 
determine who shall be the representative of the craft or class for 
the purposes of this Act.” It is this provision upon which the 
AF of L relied when it argued that the Wagner Act was meant to 
match the railway legislation. 

It is erroneous to believe that on the railroads, where the union 
militancy stage has been passed and the procedure of collective 
bargaining is crystallized, no unit problems arise. The problem 
is met with to such an extent that the National Mediation Board 
in its first four annual reports bitterly criticized the national labor 
organizations for the undue time and energy interunion disputes 
demanded of the Board."^ Mr. William Leiserson, a former chair- 
man of the National Mediation Board, has said: 

“The wording in the Railway Labor Act does not eliminate jurisdic- 
tional disputes between unions, whether they be affiliated with the 
AF of L or the CIO or imaffiliated with either . , 

“The mere fact then that the term craft or class of employees is used 
in place of appropriate bargaining unit does not settle these distressing 
conflicts. However the law is worded, controversies are bound to 
arise ...” 

“I do not think the Government can eluninate these disputes by any 
wording that Congress may use in the laws. Both the Labor Relations 
Act and the Railway Labor Act have shown, however, that much can 
be done under these acts to settle the disputes peacefully either by 
elections or mediation, and it is desirable that these efl’orts should con- 

Public No. 442, Section 2. 

•’’"See the Annual Reports of the National Mediation Board, 1935 to 1940, 
inclusive. During 1939 and 1940 the situation apparently improved for the Board. 



186 


CERTIFICATION OF REPRESENTATIVES 


tiiiue, for the controversies affect vitally not only the employees and 
their organizations but the employer and the public generally as 
well.” 

Thus, the Mediation Board found it as difficult to define what 
constitutes a “craft” or “class,” and who should be in it, as the 
National Labor Relations Board found it to define an appropriate 
unit; and the AF of L amendment would not solve the problem. 

S. Hearings on N.L.R.A., Part 6, pp. 993-994. 



chapter X. BOARD MEMBERS’ VIEWS ON THE UNIT 


The debate over the appropriate unit was heightened by the 
disagreement of the Board members themselves in the interpreta- 
tion of the unit provision. The record establishes an absence of 
bias and prejudice on the part of the Board members, and the 
disagreement arose only out of honest differences of opinion. 
Nevertheless it was the underlying philosophy of some of the 
Board members that gave rise to tlie AF of L and other pressure 
demand that the Board members be replaced. The interpretation 
and record of each Board member may be reviewed. 

A. Mr. Donald Wakefield Smith 

The AF of L charged that Mr. Smith was not acquainted with 
the methods of American labor. ^ The basis for this charge was 
the Finch case,“ which Mr. Smith referred to as an unusual one; 
and the Federation used this reference to show that Mr. Smith did 
not understand the methods of trade unions and that he was 
biased for the CIO. 

The Serrick case ® was the basis of the Federation’s charge that 
Mr. Edwin Smith had converted Mr. Donald Smith to a philoso- 

^ Mr. Smith was not reappointed in 1939, apparently because of the AF of L 
resistance. The executive council of the Federation in Aug., 1938, requested 
President Roosevelt not to reappoint Mr, Smith.* In his place was appointed Dr. 
William Leiserson. The AF of L received the appointment of Dr. Leiserson witli 
equanimity, but by January, 1940, Mr. Green was testifying before the Smith 
Committee that “. . . I have disqualified all of them long ago as fair and im- 
partial. They are out the window so far as I am concerned. . . .” Smith Hear- 
ings, Vol. II, No. 9, p. 287. 

- Supra, Chapter IX, C(a). 

'"8 N.L.R.B. 621. The Board’s order was eventually sustained by the Supreme 
Court on Nov. 12, 1940, in International Ass’n of Machinists v. N.L.R.B. N.L.R.B. 
Press Release, J-395. 
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phy of industrial unionism, and tlierefore the Federation opposed 
the latter." In that case the CIO had begun to organize when the 
International Association of Machinists, an AF of L craft affiliate, 
began to organize the toolroom employees. The Board found that 
the employer assisted the I.A.M. The I.A.M. then started a local 
for the production employees. The CIO requested a unit combin- 
ing the production and toolroom employees, and the AF of L de- 
manded that the toolroom constitute a separate unit. Because the 
employer had been guilty of aiding the I.A.M. and because the 
toolroom employees had never freely expressed a desire for a sep- 
arate unit, the Board unanimously held a single unit to be appro- 
priate. The decision pointed out that the division of the em- 
ployees into two I.A.M. locals was artificial and that the I.A.M. 
could not properly seek a separate unit because it was in fact com- 
peting with the CIO in organizing the production employees by 
the subterfuge of two locals, a portion of the decision from which 
Chairman Madden dissented on the grounds that it was unneces- 
sary to the decision. Hence, from this case stemmed the AF of L’s 
charge that “Board member Donald Wakefield Smith has been 
won over by Board member Edwin S. Smith to the foregoing de- 
structive process of reasoning.” ^ The charge was made that the 
Smiths constituted a majority on the Board in the application of 
the Globe doctrine despite E. S. Smith’s vigorous dissents from 
some applications of the doctrine. 

Donald Smith’s record shows that he adhered to the Globe doc- 
trine of craft self-determination and thereby with Mr. Madden 
constituted a majority. Mr. Smith dissented in no case against the 
application of the Globe doctrine or against finding that a craft 
unit was appropriate. While Mr. Smith was a Board member, 
whenever a craft-unit claim was rejected there was unanimity on 
the Board, though in two cases he wrote concurring opinions in 
applying the Globe doctrine. Mr. Smith also wrote one con- 
curring opinion in a case involving the inclusion of certain em- 
ployees in the unit and in one case wrote a concurring opinion 
where he and Mr. Madden found that an employer had not vio- 
lated the Act. Throughout his service on the Board, Donald Smith 
dissented from his colleagues on two occasions: In one case he 

^ S. Hearings on N.L.R.A., Part 5, p. 857. 

® S. Hearings on N.L.R.A., Part 5, p. 834. 
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held that there was sufficient evidence to warrant a hearing to 
determine whether there had been interference by an employer in 
an election; in the other case he held that an unfair practice 
charge should have been dismissed because of insufficient evi- 
dence. 

Mr. Smith viewed the AF of L criticism as a challenge not to 
formulate decisions in order to avoid oflFense to interested groups. 
He believed that the choice of the employee was of major impor- 
tance. He urged that the Act gave labor organizations no rights 
and that their position under the Act was dependent upon the 
employees. Mr. Smith opposed the AF of L unit amendments be- 
cause he feared rigidity, and he argued that neither rival organi- 
zations nor the employer could determine the unit. 

B. Mr. Edwin S. Smith 

The views of Mr. Edwin Smith were at variance with those of 
other Board members and constituted the basis of much AF of L 
opposition.^ Mr. Smith sometimes dissented in the application of 
the Globe doctrine; and the AF of L feared that, should his views 
come to be the views of the majority, AF of L unions would be in 
a difficult position. 

Mr. Smith concurred in the Globe case. He also concurred in 
applying the Globe doctrine in another decision the same day and 
one following shortly thereafter. But when the AUis-Chalmers ® 
case was decided, Mr. Smith dissented because he feared the wis- 
dom of applying the doctrine universally. His position and inter- 
pretation of the act were as follows; 

1. The Board was abandoning its necessary judicial function of 
making a reasonable determination of the appropriate bargaining unit 
in accordance with the facts of a particular case. 

2. By letting the craft vote, the wishes of the majority are ignored. 
Full self-determination for the minorities is provided at the expense of 
the majority. Mere voting does not throw light on the best unit to 
effectuate the policies of the Act. 

'’S. Hearings on N.L.R.A., Part 7 , pp. 1211 ff. 

" See S. Hearings on N.L.R.A., Part 9, pp. 1565 ff., Part 5, p. 832; Smith Hear- 
ings, Vol. 11, No. 15, pp. 594-609, 646-648; Vol. II, No. 16, p. 667. 

M N.L.R.B. 159. 
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3. The Act states tliat the Board shall decide the appropriate unit in 
each case in order to establish that form of collective bargaining most 
likely to lead to industrial peace and stability. The unit must be estab- 
lished on the facts presented. 

4. To permit the crafts to set themselves ojff weakens the collective 
action of others. All would be strengthened if all were joined to- 
gedier. 

It is not to be concluded that Mr. Smith never favored craft 
unions; for whenever there was a history of collective bargaining 
he held for the craft groups involved. While Mr. Smith’s idea as 
to a ‘Tiistory” of bargaining was not too severe, he insisted that 
there must be craft adherence and cohesion over time. 

Mr. Smith not only possessed a strong belief, which began prior 
to the AF of L-CIO conflict, that there is a powerful evolving 
tendency toward industrial unionism in the United States, but also 
he favored wide bargaining and industrial units because he be- 
lieved that thereby bargaining power would be more nearly 
equated and better industrial relations would result. He strongly 
adhered to the belief that several bargaining units made for less 
strength and more strife than fewer units; hence his decisions 
veered toward the industrial unit, the multiple-plant units, and 
the multiple-employer units in the absence of any distinct reason 
for a smaller unit, Mr. Smith’s dissents were not, however, based 
upon his philosophy of the fluid labor movement but on the facts 
presented and what appeared in light of the facts to be the unit 
which would best effectuate the policies of the Act. He was 
scmpulous to favor an industrial unit only if a substantial propor- 
tion of the employees so desired. 

Mr. Smith opposed the AF of L amendments which would 
make it mandatory on the Board to find a unit whenever any 
group so desired. To Mr. Smith, who insisted that every case has 
its own characteristics, any legislative definition would be an 
error; and he thought the difficulties of the Board’s defining a craft 
would be the same problem. For evidence to sustain his position, 
he pointed to the AF of L’s jurisdictional problems. Mr. Smith 
argued that the best solution was to leave the unit determination 
to an administrative agency because that is exactly the kind of 
problem such an agency is equipped to solve. He followed an 
interpretation that would leave the Board free to decide each case 
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so as best to promote collective bargaining. Because an industrial 
unit or a craft unit had previously been the unit used would not 
prevent Mr, Smith from finding another unit. This idea repre- 
sented a division among the Board members as to congressional 
intent and philosophy. Mr. Smith was a strong exponent of flex- 
ibility: 

“I do not agree with the foregoing opinion, however, that the Board 
‘is not authorized by the Act’ to find a different bargaining unit from 
that which has previously been embodied in an exclusive bargaining 
contract. I think tlie past history of collective bargaining in a plant, 
particularly as evidenced by an exclusive bargaining contract, is an 
important and persuasive factor in the determination of the appropri- 
ate bargaining unit. But I do not believe that the Board is precluded 
by anything in the Act from finding a different unit to be appropriate; 
nor do I believe that, where all the circumstances warrant it, the Board 
should refrain from exercising the power to find a different unit.” ” 

Mr. Smith is here expressing the belief that Congress intended 
that the facts, circumstances, and the multiplicity of factors found 
in each case should be weighed by the Board, as an administrative 
agency, and that the Board alone should determine the unit. The 
sole exception was where all parties agreed on the unit. 

Neither Mr. Smith’s own philosophy as to the evolution of the 
labor movement nor his belief that the AF of L amendments 
should not be enacted led him to favor the CIO in his decisions. 
His reputation as a dissenter was based more on the vitality of the 
dissents than the number. From the effective date of the Act to 
January 1, 1940, Mr. Smith had 59 dissents in 1499 Board de- 
cisions. In unfair labor practice cases he dissented in 11 of 618 
decisions, and he dissented in 48 of 652 representation cases. Of 
the 652 representation cases, 114 involved the AF of L-CIO con- 
flict. In 24 cases Mr. Smith disagreed with the majority of the 
Board on the application of the Globe doctrine, in one of which 
he favored the AF of L contention, tie concurred in the applica- 
tion of the GZohe doctrine in 12 decisions in which he wrote a sep- 
arate opinion; in 13 cases he concurred in the unanimous applica- 
tion of the Globe doctrine without writing a separate opinion. He, 
therefore, did concur in the G/phe doctrine in 25 cases, even 

Matter of the American Can Co., 13 N.L.R.B. 126. 
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though he felt that it was fundamentally unsound. In his con- 
curring opinions Mr. Smith agreed with the AF of L in ail but one 
case, where he agreed with the CIO contention. He, therefore, 
really supported the AF of L position in 25 cases, due to the nature 
of the Globe doctrine, and supported the CIO position in 24 cases. 

Nor were Mr. Smith’s dissents confined to the CIO-AF of L con- 
troversy. He dissented in 4 cases where the conflict was between 
the AF of L and an unaffiliated union, and in 2 cases where the 
CIO vas involved with an unaffiliated union. Four of the dissents 
favored established craft unions. He concurred in applying the 
Globe doctrine in 1 case between the AF of L and an unaffiliated 
union, in 5 cases between the CIO and an unaffiliated union, and 
in 1 case between two unaffiliated unions. 

C. Mr. Warren Madden 

As long as Donald Smith was a member of the Board, the views 
of Mr. Madden prevailed, for both believed in the application of 
the Globe doctrine. It was only after Mr. Leiserson replaced Mr. 
Smith that the Globe doctrine was modified. 

Mr. Madden thoroughly believed that the Board had received a 
mandate to determine the unit, but he believed that the employees 
should express themselves by “local option” when it was not clear 
what the unit should be. Mr. Madden opposed the AF of L 
amendments because he believed that an administrative agency 
was better equipped to designate the unit with better results than 
could be attained by any rigid formula which Congress might de- 
vise. He recognized that the proposed AF of L amendment 
would permit any group, without any background or history of 
bargaining or craft characteristics, to set itself up as a separate 
unit; and. he opposed any such attempt. 

Mr. Madden’s views and approach are crystallized in excerpts 
from two of his dissenting opinions. In the Milton Bradley Co. 
case he said: 

‘I further do not agree ... that the Board is not authorized to find 
a unit different from that which the parties . . . have considered to 
be appropriate and which they have embodied in a contract. I be- 

15 N.L.R.B. No. 105. In reading the excerpts, reference should be made to 
the views of Mr. Leiserson, in/ra/ D. 
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lieve that the past histoiy of collective bargaining in a plant, as evi- 
denced by collective bargaining agreements, is a factor entitled to 
great weight. . . . But I do not believe that a prior exclusive existing 
contract is, by itself, decisive of the issue, . . . The form which a col- 
lective agreement takes normally depends upon a variety of fortuitous 
circumstances, differing from plant to plant. It cannot be said . . . 
to represent invariably the most effective unit for collective bargaining 
or the unit that is fairest to the conflicting interests involved. Other 
important factors cannot be ignored. These include, for instance, the 
history of collective bargaining throughout the industry as a whole as 
well as the structure of various labor organizations which admit to 
membership the employees, or some of the employees, in question. 

“Furthermore, while an exclusive bargaining contract may represent 
the agreement of employers and employees at the time it is executed, 
clearly it does not necessarily represent that such agreement will con- 
tinue forever. If we are to be guided solely by the terms of previous 
contracts ... it is in practical effect impossible, after a contract has 
once been made with an industrial union, for craft groups of employees 
ever to obtain craft units except by first destroying the industrial un- 
ion. Thus unions which may have organized on the basis of craft 
units in other plants for many years are effectively e.xcluded forever 
from the plant. And, indeed, a craft union may have bargained for 
many years for a craft unit, but if at one election or in one contract the 
workmen in the unit amalgamate themselves with a larger industrial 
unit, it becomes perpetually impossible for them ever to resume their 
former form of organization. 

“Again, a , . . contract may not necessarily represent the agree- 
ment of employer and employees even at the time it is executed. It 
may be and often is an expedient, a compromise, a gentlemen’s agree- 
ment between two contesting groups ... in order to present a united 
front to the employer, while really giving separate representation to 
the two groups. These arrangements, Often used to settle trouble- 
some industrial controversies, are made unsafe. ... I doubt whether 
unions will resort to these desirable settlements, regarded by them as 
experimental and tentative, if the Board treats them as final and per- 
petual determinations of the form of the bargaining unit. 

. The Board has consi.stently held that it would not find ap- 
propriate a subordinate part or fragment of the group which has con- 
ventionally bargained on a craft basis. It is true that the application 
of the Globe doctrine may result in a portion of an industrial unit being 
separated from the main group. But this result follows only when a 
majority of a group that has conventionally bargained as a craft are 
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in favor of the separation and the alternative is to deny a craft union 
of many years’ standing ... the right to organize in the particular 
plant at all. 

. I see nothing whatever in the [Act] which indicates an in- 
tention of Congress that the Board, in determining the appropriate 
unit, is governed solely by the temis of a previous exclusive collective 
bargaining contract. It would have been comparatively easy for Con- 
gress to have expressly included in Section 9(b) a provision to the 
effect that the Board should be bound by previous agreements even 
though these agreements had expired. Congress did not do this, how- 
ever, but left the matter to the discretion of the Board. Nor is there 
anytliing in the legislative history of the Act which indicates an inten- 
tion by Congress that the Board be bound by the terms of previous 
collective agreements. On the contrary . . 

On the application of the Globe doctrine, Mr. Madden held; 

“. . . I think that the Board should, even in the absence of substan- 
tial past bargaining history in the particular plant in question, properly 
allow the desires of the employees in a recognized craft to be deter- 
minative as to whether they will be included or excluded from an 
indusbiai bargaining unit.” 

Since the Globe doctrine is for the maintenance of the status 
quo and for benefit to the craft unions, opposition to Mr. Madden 
on this basis is difBciilt to understand, although IVIr. Madden’s in- 
sistence that the Board should determine the unit undoubtedly 
brought criticism. 

Mr. Donald Smith and Mr. Madden applied the Globe doctrine 
as a majority, and since the rejection of craft claims was by a 
unanimous Board one would expect no dissents by Mr. Madden in 
representation cases. He did, in fact, prior to June 1, 1939, dissent 
in part in the Finch case; ^^but there the issue involved one person 
constituting a unit. In the Serrick case“ he opposed part of the 
decision as unnecessary. In the Todd-Johnson case^‘‘ he con- 
curred in the opinion in order to permit a certification to be made, 

Matter of Joseph F. Finch Co., Inc., 10 N.L.R.B. S9G. Italics sup- 
plied. Craftness” was tlie basic element to Mr. Madden. 

N.L.R.B. 621. 

^no N.L.R.B. No. 48. 
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although he thought the original order and investigation improvi- 
dent. After June 1, 1939, however, Mr. Madden did dissent. The 
interpretation of the Act by Mr. Leiserson left Mr. Madden a 
minority member of the Board. 

D. Mr. William Leiserson 

Mr. Leiserson came to the National Labor Relations Board from 
the National Mediation Board and with a background of medi- 
ating labor disputes on the railroads. He endeavored to carry 
over to the National Labor Relations Board the interpretations he 
had found most successful in administering the Railway Labor 
Act, and this affected his interpretation of the Wagner Act. But 
perhaps Mr. Leiserson’s work on the National Mediation Board 
did not always permit employees full self-organization and the 
benefits therefrom. 

Mr. Leiserson: 

, . We have the same right to determine the bargaining unit for 
the railroad industry tliat the Labor Relations Board has for the other 
industries, except that in die Railway Act the unit is defined as craft 
or class. When we first started we tried to find out what a craft or 
class was, and we did not know and nobody else knew. Some said 
that a craft was a combination of crafts, and some said tiiat a craft 
meant a combination of classes. We find an organization like die 
Brotherhood of Railway Clerks, that takes in office workers, stenog- 
raphers, janitors, stockyard laborers, freight handlers, dock foremen, 
just everything, but diey call it one craft; they say "Our craff or "class,’ 
and they name it "clerical, office, station, and storehouse employees.’ 

“Now, of course, there are groups of employees in various occupa- 
tions that want to separate out from time to time, or, as we recently 
had, the Hotel and Restaurant Employees Union, the dining em- 
ployees, cooks, waiters, pantrymen, dishwashers, and a railroad organi- 
zation came along and it wanted to vote the cooks as a craft. Well, 
they defined it that the cooks are a craft; they work in the kitchen, the 
waiters are something different; they work in the dining car. We had 
to determine that issue. We determined it by holding that the agree- 
ments in efl-ect had always been cooks, waiters, pantrymen, dish- 
washers, all together, and that we could not approve the splitting 
away of a part of a class or craft , We held that these cooks were only 
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a part of a craft or class. Well, the organization that wanted that 
raised the devil with us, but we told them that is the way we read the 
law.” 

Even on the railroads, where the unions are crystallized, there 
are still exhibitions of groups desiring to have separate representa- 
tion. Apparently the National Mediation Board had sometimes 
prevented a change where there had been a history of bargaining 
in a given situation. This was the approach of Mr. Leiserson 
when he came to the National Labor Relations Board; If the 
parties had any self-organization and their own voluntary arrange- 
ments before a contesting union appeared, then the parties are 
foreclosed from changing their status. If there had been an in- 
dustrial unit and an exclusive contract, a craft could separate out 
only if the larger unit released it. In effect this would mean no 
separation, for rarely would an industrial unit weaken its own 
structure in such a fashion. 

Mr. Leiserson thought the Board should not pass judgment on 
the type of unit, and he did not believe that Congress intended so 
to empower the Board. The established customs and practices of 
employees would reveal to the Board the most effective units, and 
Mr. Leiserson believed the AF of L and CIO would accept such 
an interpretation. This represents an interesting difference with 
other Board members: Mr. Leiserson believed the Board should 
determine the unit — indeed, must do so — ^but only on the basis of 
past bargaining relationships; Madden and Smith strongly be- 
lieved that the Act demanded that the Board consider not only 
the past but also the present in order best to effectuate the policies 
of the Act and to maximize benefits. Mr. Leiserson apparently felt 
that benefits could be maximized by focusing on the history; the 
majority of the Board felt that the past should not straitjacket the 
future and that the Board should not hesitate to find a unit which 
would best serve the employees here and now. 

It was apparently this emphasis on organizations and past ex- 
perience that led Mr. Leiserson to say that the Board had no au- 
thority to make an interpretation such as it made in the Long- 
shoremens case.^" To Mr. Leiserson the question was: Could a 

Hearings on N.L.R. A., P^t 6, pp.- 1002-1003. 

^®See his testimony in Smith Hearings, Vol, I, No. 1, p. 20. 
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larger union swallow a minority union? To the unanimous Board 
the question had been. What unit will best effectuate the policies 
of the Act and maximize the benefits for the employees? Mr. 
Leiserson’s opinion in the Pittsburgh Plate Glass case indicated 
that he did not believe in multiple-plant units without each plant’s 
separately voting on the unit, and his remarks on the Longshore- 
men’s case indicate that he believes generally in atomic units. 

Because of the prestige and experience of Mr. Leiserson, his 
ideas on the unit and the function of the Board are to be noted; 

“By assuming authority to alter bargaining units established and 
maintained by collective agreements the Board endangers all union 
contracts whether these are negotiated on a craft basis, a plant basis, 
industry basis, or on the basis of any other unit that the parties have 
found appropriate in bargaining collectively. Because craft unions 
rarely consist of one craft only but commonly are a combination of 
several skilled occupations together with helpers and other semi- 
skilled and unskilled workers, the assumption of authority by the 
Board in substituting its judgment as to the appropriateness of a unit 
for the customs and practices of collective bargaining as evidenced by 
contracts threatens with disruption craft unions as well as the unions 
that are organized on a so-called industrial or other basis.” 

“. . . If the bargaining units maintained by . . . organizations in 
their contracts may be changed or split by the Board when it feels that 
other units are preferable, then the existence of these unions as well 
as their established contractual relationships with employers are at the 
mercy of the members of the Board. Every disgruntled occupational 
group within a craft or other unit might well demand and secure sepa- 
rate certification if the Board is not bound by the bargaining units 
established by contracts. 

“. . . If the authority is lodged in the Board, as is contended, then 
the fact that it may not yet have been exercised makes it no less dan- 
gerous to labor organizations and their contracts with employers. I 
am of the opinion that Congress intended the Board to be bound by 
the bargaining units established and maintained by collective agree- 
ments.” 

^‘15 N.L.R.B, No, 58. 

Compare these excerpts widi those from Mr. Madden, supra. 

Matter of Milton Bradley Co., 15 N.L.R.B. No. 105. 
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The next portion of Mr. Leiserson s opinion is devoted to com- 
paring the Railway Labor Act with the Wagner Act. Mr. Leiser- 
son points out that the Circuit Court of Appeals for the District of 
Columbia had reviewed the National Mediation Board s findings 
as to craft or class and stated: 

“ . . We think . . . that it was intended by Congress to adopt the 

designation of class or craft as determined by tire then current working 
agreement between the railroad and particular groups or classes of 
its employees . . .’ 

“ ‘. . . We think it is obvious that how classes are to be formed and 
who shall compose them are matters left to the employees themselves; 
and so we think that by reference to the terms of the working agree- 
ment which the employees have made, is to be found at least some 
evidence of who are members of the craft or class covered by that 
agreement . . 

Mr. Leiserson therefore argued that the current working agree- 
ment determined the unit, that the rule was working satisfactorily 
under the railway legislation, and that it was requned under the 
Wagner Act if the purposes were to be accomplished.^^ 

Despite his severity of language in some cases Mr. Leiserson 
has testified that differences in Board interpretation of the Act 
v^ere a matter of honest differences of opinion Mr. Leiserson 
felt that the duties of the Board are chiefly administrative and but 
slightly quasi-judicial. Intra-Board differences have probably 

ybid. 

Mr. Madden’s dissent pointed out: 

1. The Railway Act is applicable to an industry where collective agreements 
are established and stable and more reliance can be placed on what lias been 
worked out. In industiy as a whole iJiere is no uniformity of conditions nor 
substantial history of bargaining. 

2. Since tlie Mediation Board insists upon units in accord witli conventional 
metliods of organization, the Wagner Board too should be permitted, despite his- 
tory, to establish old and conventional units (crafts) where demanded. 

3. The Circuit Court of Appeals decision refeired to by Mr. Leiserson is not 
clear, since the decision says (a) tliat the agreements e.xisting should determine 
the unit and (b) that by reference to tlie existing agreements will be found 
evidence as to who are members of the class or craft. And in any case the re- 
marks on the unit constituted dictum since the holding in the case was that the 
National Mediation Board had refused to grant the parties to the dispute a “real 
hearing” and tlie court remanded the case to the Board for such hearing. 

y See, for example. Matter of Globe Newspaper Co., 15 N.L.R.B. No. 106. 

Smith Hearings, Vol. I; No. Ij p. 20. 
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been overemphasized in the public mind For example, from 
June 1 to October 15, 1939, Mr. Leiserson participated in 117 
cases. In 8 cases he dissented in full, and in 4 he dissented in 
part. Of the 117, 79 were representation cases, in which he wrote 
a full dissent in 7 and a partial dissent in 4. In complaint cases 
there was a full dissent in but 1 case in that period.^'^ 

In sum, the position of the Board members was as follows: 

Donald Smith and Chairman Madden were strong exponents of 
the Globe doctrine and would apply it whenever there was doubt 
as to the proper unit and if there was any “craftiiess.” Edwin 
Smith dissented from the Globe doctrine application in the ab- 
sence of a pronounced craft disposition, which to him was best 
demonstrated by a history of successful bargaining. He thor- 
oughly opposed the carving of craft units out of industrial units. 
William Leiserson would apply the Globe doctrine only in new 
situations and even there would hesitate if the employees had any 
forms of voluntary organization. Mr. Leiserson, indeed, would 
not recognize such a doctrine as the Globe, for his interpretation 
of the authority vested in the Board did not extend that far. 

All Board members except Mr. Leiserson believed that the 
Board had a mandate under the act to determine the unit so as to 
maximize benefits. This belief extended to a consideration of 
each case on its merits and in light of all circumstances, and past 
history was only one factor. 

One might describe Mr. LeisersoiTs view as that of a person 
highly trained in mediation work, who was hesitant to change the 
status quo. The view of the other Board members reflected their 
belief in the administrative method as a means to effectuate best 
the policies of the Act, so that after Mr. Leiserson came to the 
Board the real difference in viewpoints appears to have been 
rigidity v. flexibility. 

Mr. Leiserson s appointment to the Board changed the applica- 
tion of the Globe doctrine. Mr. Leiserson and Mr. Edwin Smith, 
for different reasons, constituted a majority so that the doctrine 
could no longer be applied. Mr. Leiserson opposed any departure 
from any arrangement made in the past, no matter whether groups 
were disgruntled; Mr. Smith opposed craft unions’ carving them- 
selves out from industrial units.; Either of these views would 

Smith Hearings, Vol. I, No. 1, p. 72. 
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mean no craft unit could ever get a foothold 'where the exponent 
of the larger unit had priority. Mr. Madden clung to the “local 
option” of the Globe decision. 

How did “craft unionism” fare under the Globe doctrine? 
From the effective date of the Act until January 1, 1940, the AF of 
L requested a craft unit in 176 cases.^'’ The claim for the craft 
unit, counting Globe elections, was granted in 138 of the cases, 
there was no decision in 2, and the claim was denied in 36 cases, 
in 8 of which the AF of L claims were denied as to some craft 
groups and granted in others. The 36 denials were for the follow- 
ing reasons: 

In 12 cases the claims were denied because the craft had substan- 
tially no members among the craft employees, and the craft employees 
had indicated no desire for a separate unit. 

In 12 cases the claims were denied because the employees who 
claimed to constitute a craft had never been considered a separate 
craft group. 

In 1 case the craft could not define limits so that the Board could 
know who was included. 

In 1 case the craft had expressed approval of a one-year contract 
which was made with an industrial unit and which had eight months 
to run. 

In 1 case there were but two employees in the craft, and one of 
them belonged to the industrial union. 

In 1 case eight craft unions sought a multiple-craft unit. ( But the 
Board did not decide that each craft by itself could not constitute an 
appropriate bargaining unit.) 

In 1 case there was only one employee in the unit sought by the 
craft. 

In 1 case the AF of L set up two locals to organize the plant, one for 
the craft workers and one for production workers; but the refusal was 
based on unfair practices by the employer. 

In 5 cases the claim for the craft was denied by a divided majority: 
Edwin Smith held that there was insufficient bargaining history; hir. 
Leiserson held that an industrial union previously had an exclusive 
collective-bargaining contract; Chairman Madden dissented in favor 
of the cioctrine. 

In one other case the claim for a craft was again denied by a divided 
majority; Edwin Smith held that a prior decision of the Board had 
Smith Hearings, Vol. 11, No.: 14, p. 551. 
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certified an industrial union as the exclusive bargaining representative 
for all; Mr. Leiserson argued that the Board should not depart from a 
prior certification; Mr. Madden dissented again in favor of the Globe 
doctrine. 

It appears that until Mr. Leiserson came to the Board no claim 
for a craft unit was denied where there was any history of bar- 
gaining, a majority of the craft workers desired separate represen- 
tation, and there was no bar because of an existing contract. 



Chapter XL THE LABOR MOVEMENT 
AND THE UNIT 


The publicity given the unit problem has left with the public 
the impression that the problem of craft units v. industrial units is 
synonymous with the conflict between the AF of L and the CIO. 
Yet, from the inception of the Board until January 1, 1940, the 
AF of L requested that the Board find an industrial unit appro- 
priate in 345 cases as compared with its request for a craft unit in 
176 cases. The AF of L also asked in 6 cases out of the 345 that 
skilled groups who wanted to separate be included in the larger 
unit requested by them.^ Likewise, the CIO on occasion re- 
quested the Board to find a smaller unit than the AF of L was re- 
questing in the same case. 

A. The AF of L 

In attempting to appraise and weigh the validity of the AF of L 
and CIO positions, one must consider the realities of the organized 
labor movement. The belief that the AF of L is now a “craft” 
movement and that the CIO stands for industrial unionism is 
largely erroneous. Throughout its history, the jurisdictional dis- 
putes of the AF of L have been to determine which union may 
organize a group of workers, and no test is inevitably applied to 
ascertain whether the workers are “craft” workers. All types of 
unionism have always been found in the Federation, and this is 
especially true since the split in the labor movement. Indeed, the 
issue to the Federation itself is not one of defining crafts. Mr. 
Frey, of the Federation, testified: 

. . The term craft’ is unfortunate in these clays. It conveys an 
entirely erroneous impression. There have never been pure crafts 
^ Smith Hearings, Vol. II, No. 14, p. 551j No. 15, p. 647. 

202 



203 


THE LABOR MOVEMENT AND THE UNIT 

except in one or two instances, since the breaking down of the Guild 
system. ... 

“The unions that comprise the Metal Trades Department are not 
craft unions, although they are called such. The electrical workers is 
not a craft union. Its members work on the railway signal lines. Its 
members string electric and telephone lines. Its members put up the 
high-duty lines. Its members work in the manufacturing industries in 
connection with electrical equipment. Its members are the service 
men for electrical equipment. 

“The same is true for machinists and a number of others. The only 
craft unions we have in the Metal Trades Department are the pattern 
makers and the draftsmen . . 

Mr. Padway, of the AF of L, testified: 

. . There is no such thing as real industrial unionism. We call 
it that but it is a misnomer. . 

“If there were real industrial unionism, instead of the CIO having 
some 35 internationals and the AF of L 102, there would be close to 
2000. 

“If you were to formulate unions on the basis of industiialism, you 
would have close to 2000. . . . And then where would you draw the 
line in industry? . . 

‘The American Federation of Labor has limited industrial set-ups. 
The CIO has limited industrial set-ups . . .” 

Before the Senate Committee, Mr. Padway testified : 

SENATOR ellender: “Judge Padway, ... could you define a craft 
for us? What do you mean by it?” 

JUDGE padway: “I would not undertake to define a craft by a gen- 
eral definition ... 

“The reason I would not want to define a craft is that it changes 
from time to time; technological improvements bring about changes. 
To give you a hard and fast definition of craft, I don’t believe I could 
do it, and I don’t think any well-informed labor man would undertake 
to do it.” 

“H. Hearings on N.L.R.A., VoL III, p. 687.. 

H. Hearings on N.L.R.A., Vol. Ill, p. 828. 

^ S. Hearings on N.L.R.A., Part 5, p. 860. 
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The structure of the AF of L demonstrates that a “craft” is rap- 
idly becoming an historical curiosity. The Federation began by 
tlie joining together of what might be called strictly craft unions, 
— unions whose members had to have identical skill and training 
and who could carry through to completion a particular whole 
process. But as the Federation grew and flourished and as tech- 
nology changed industry, crafts died and blossomed and amal- 
gamated and took jurisdiction until the relative position of the 
craft is weak so far as total membership is concerned." 

THE AF OF L STRUCTURE BY UNION TYPE AND MEMBERSHIP, 1938 


Type 

Nimiber of 
unions 

Membership 

Percentage 
of AF of L 
membership 

Craft 

12 

25,800 

1.00 

Multiple Craft 

19 

4.58,300 

15.00 

Trade Unions 

13 

814,800 

27.00 

Semi-Industrial 

27 

eiROOO 

20.00 

Industrial 

10 

815,600 

27.00 

Miscellaneous 

4 

304,600 

10.00 


85 

3,030,100 

100.00 


The above data are virtually verified by the AF of L itself. Mr. 
Green, in response to inquiries by the Senate Committee, fur- 
nished a statement which listed one million members of the AF of 
L organized in strictly industrial unions and three million mem- 
bers organized into “trade unions, craft unions, and semi-industrial 
unions.” “ 

The idea that the Federation represents men who have plied 
their skill through long years is an idea that finds popular favor. 
Even in early 1940, Mr. Green was pleading the cause of craft 
unionism. But the real issue between the AF of L and the CIO 
was the same issue that has plagued the Federation since its in- 
ception: Not who should be organized; not how to organize; not 
primarily the craft union v. the industrial union; rather, which 
organization gets “X” group of workers — the old jurisdictional 
issue embellished with the problem of modern mass production. 

The AF of L-CIO conflict was not originally an issue of person- 
alities. The real problem was one of bringing the newly organized 
workers into the Federation through the existing organization and 

" The data are from an analysis made by David Saposs and Sol Davisson, Labor 
Relflfioris Reporter, Bureau of Natiohal Affairs, Vol. IV, No. 11, pp. 6-9. 

'■ S. Hearings on N.L.R.A., Part 4, p, 663. 
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leadership, and it does not appear to have been primarily whether 
the unorganized should be organized. It follows, however, that a 
leadership faction might prefer that the unorganized remain so 
rather than risk loss of position to the unions and their leaders who 
would organize the unorganized. 

After the collapse of the Knights of Labor, the American Fed- 
eration of Labor built on voluntarism, which was the philosophy 
of freedom for unions to work out their own problems of organiza- 
tion and methods. The Federation was only the governing body 
to enable jurisdictional disputes to be settled and to tie together 
the network of unions. The defeat of the socialist element in the 
Federation in the 90’s set the tenor, too, for a type of rugged in- 
dividualism in the labor movement: No political party, no class 
movement, and the use of economic strength — a kind of laissez- 
faire theory of labor, which was conservative enough to strike the 
proper chord and lift the Federation to respectability as an insti- 
tution. This philosophy was driven incessantly by Samuel 
Gompers, who was not without his jurisdictional problems and the 
issue of craft v. industrial unions. 

Voluntarism, while originally the idea of internal jurisdiction, 
became the foil whereby the AF of L demanded that the Wagner 
Act be amended. Currently, voluntarism means that not only 
unions but also the workers determine for themselves what form 
they desire their labor organization to take. The AF of L plea was 
that Board determination of the unit meant the complete over- 
throw of a long and historic implement of democracy and that 
men must choose for themselves. But the cases and statistics do 
not indicate any overthrow of democracy or any rupture of volun- 
tarism; rather, the AF of L’s proposed amendments were part of 
the campaign by the AF of L leadership against the CIO. The 
strategy of the AF of L was a defense strategy. One way of in- 
suring the maintenance of the status quo was to have a law 
whereby any one person, or small group, or large group could con- 
stitute itself a bargaining unit; thereby prestige would not be lost, 
and a foothold would be assured despite the strength the CIO 
might be able to muster in any local area of conflict. Therefore, 
the clamor by the AF of L against flhe Boards alleged bias and 
maladministration was a necessary part of the drive to amend the 
Act. l^rom the time the Board recognized the CIO as a separate 
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and independent organization, the Board was said to be ruining 
the structure of American trade unionism; yet the AF of L con- 
tinued to use the facilities of the Board/ 

It is probably too much to say that the Board made no errors in 
the determination of the unit. But such unit determinations as 
might be designated as errors were not engendered by a desire to 
aid one organization as against the other, and in those cases pro- 
tested by the labor organizations on grounds of bias the Board 
could point to a picture distorted by an absence of facts in presen- 
tation or could show that a reasonable interpretation had been 
niade of the facts in the case. It is trite to say that there are differ- 
ences in the application and interpretation of laws to facts; but 
the important consideration is whether there was arbitrary and un- 
reasonable action by the Board in determination of the unit. 
This is important because, through its power to determine the 
unit, the Board possesses the power to deteimine the direction of 
the labor movement. 

It is true that men should determine for themselves the form 
their organization shall take and who their representatives shall 
be. But “self-representation” as visualized by the AF of L and 
“self -representation” as visualized by the Board are different con- 
cepts. The “self-representation” of organized labor is a vestige of 
voluntarism; but “self -representation” was to the Board the prob- 
lem of deciding how small the unit could be so as best to maximize 
benefits and effectuate the policies of the Act. Actually, both con- 
cepts of “self -representation” flow from a more fundamental prob- 
lem which occurs and recurs throughout the series of questions 
arising from the Wagner Act: How shall minonties be treated? 
This was the real problem in the closed-shop issue; it is the essence 
of the majority-rule debate; the run-ofl' election revolved around 
the minority issue; and the unit problems were all based on minor- 
ities. In its broadest connotations, this problem of minorities at- 
taches to all group political and economic action; and it is a 
problem which public control must always meet. 

A part of the philosophy of voluntarism was job control, the 
traditional approach of American labor, in contrast with the class 

'In 1938 the AF of L filed S5 per cent of all cases filed with tlie Board -as com- 
pared with 53 per cent filed by the CIO. In 1939 the percentage filed bv tht^ 
AF of L rose to 43.3, and that by the CIO fell to 42. Smith Hearintrs, Vdl. II, 
No. 2, p. 446. 
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background of other labor movements. Nothing in the Wagner 
Act or its administration impinges upon this historic method of 
action. Indeed, the Board and Act reenforced this doctrine of 
job control, for the Act recognizes that the worker should have 
equality of bargaining power. And the Act recognizes that free 
choice of representatives is a right to be protected, which means 
more, not less, control of the job. 

While this increase of emphasis on job control flows from the 
Act, there is another force working in the opposite direction which, 
to the AF of L, must represent a destructive force against the 
voluntarism preached by Gompers: The danger brought by the 
intellectuals, who have always been feared as “Labor’s fool 
friends.” The Federation has always felt competent to stand with 
any institution of a capitalist society, as indeed it has been. And 
though the Federation was instrumental in the legislative enact- 
ment of Section 7(a) of the N.I.R.A. and though its leadership 
fought for the Wagner Act, the Federation did not foresee the 
split in the labor movement. The Federation supported the Wag- 
ner Act only to destroy an obstacle of long-standing irritation, not 
to create an entree whereby the “intellectuals” could command the 
labor movement. The traditional economic approach of the 
American labor movement and of the Federation even now resents 
any “class” basis for the labor movement, and to invest in the 
hands of an administrative agency the power to influence the labor 
movement and to have the administrators render decisions which 
run counter to Federation objectives seem the large-scale realiza- 
tion of the Gompers’ warning on the “intellectuals.” It is this tie 
between the old and the new that made worse the Labor Board’s 
position: The Federation leadership clings tenaciously to the doc- 
trines laid down by Gompers, and it hews to the “voluntarism” 
philosophy with ardor. At the same time, the CIO rides the up- 
swing of the New Deal and becomes a powerful labor organiza- 
tion while snubbing doctrines laid down by Gompers. The CIO, 
engaging openly and abundantly in politics, deflated the philoso- 
phy of old. The Federation was always in the heat of every 
political campaign, ready, for a price, to be the weight which 
would shift the balance of power; but it had never, except for 
the La Follette campaign, attempted to emulate the campaign 
characteristics of political leaders. With the CIO, however, came 
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also a political movement, which, if successful, would mean a 
weld of labor to form an articulate mass to make demands upon 
the body politic. Success in this venture might be the entering 
wedge for the destruction of job control as an American method 
and the substitution of the “class” warfare. This, too, must be 
kept in mind when considering the Federation’s criticism of the 
Board and the Act. 

The criticism emanating from the AF of L came primarily 
from the Executive Council. The rank and file of the Federation 
did not enthusiastically support the AF of L amendments or the 
criticism of the Board. International unions, locals, and state 
federations went on record against the proposed amendments, as 
did the International Ladies’ Garment Workers, one of the largest 
of the independents, and the Brotherhood of Railway Trainmen.'* 
Mr. Well, of the AF of L, who was the “crown prince” under 
Gompers, headed the Resolutions Committee at the 1938 AF of L 
convention. Mr. Hutcheson, Mr. Frey, Mr. Wharton, all are of 
the Gompers tradition; and all are powerful AF of L leaders. An 
examination of the position of each indicates that the form of or- 
ganization is not the important element: Mr. Frey scoffs at the 
“craft” notion; Mr. Hutcheson’s union of, presumably, carpenters 
is flexible enough to include all who desire to join; Mr. Wharton 
organizes machinists as crafts and also sets up locals for the un- 
skilled. A consideration of the conflict in organized labor can 
lead only to the conclusion that the Board was the victim of an 
exaggerated jurisdictional and leadership dispute. This con- 
clusion is supported by the testimony of Mr. Green before the 
House Labor Committee when the Wagner Act was being con- 
sidered: 

MR. ramspeck: . . Suppose you have in the automobile industry 

a dozen different organizations, . . . how are you going to determine 
the organized majority rule in those cases, unless you organize an 
industrial union?” 

MR. GREEN : “That is . . . left entirely with the Board.” 

MR. ramspeck; “Then, under this bill as you construe it, the Board 
could say, if you had a factory, we will say, where there were half a 

'^S. Hearings on N.L.R.A., Part 14, p. 2637; Smith Hearings, Vol. Ill, No. 6, 
pp. 2Glff. 
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dozen different craft organizations, the Board could say, ‘We won’t use 
any one of those; you must organize an industrial union.’ ” 

MR. GREEN: ‘Yes; they can say whether it shall he a plant or craft 
unit. That is within the power of the Board to determine, just what 
would be a matter of convenience. For instance, there might be in 
the same plant a group of skilled workers tliat would want their own 
representative, one who was acquainted with their problems, trained 
and experienced to represent them in collective bargaining. They 
would hesitate to delegate that power to some untrained group. They 
would appeal for an election in this unit. Well, if they could present 
convincing facts that would justify their position, the Board is given 
authority to say: ‘Now, you hold an election in your unit and select 
your representatives and we will recognize the representatives selected 
by a majority of your unit.’ It confers broad powers, elastic powers, 
on the Board so that they can meet any unusual situation that might 
come up in a practical way. It contains those provisions in order to 
make it a perfectly workable measure. 

MR. RAMSPECK: “Is it your construction under a situation such as I 
have described, that the Board can say, ‘We won’t recognize any but 
a single union’?” 

MR. green: “Yes, it could say that. The Board could lay that rule 
down.” 


B. The CIO 

Since the CIO was the aggressor in the sense that it not only 
organized unorganized workers but also attempted to divert AF 
of L members to its own ranks, it would be expected to oppose 
the AF of L amendments. It not only opposed AF of L amend- 
ments but criticized the Board and announced that it would seek 
amendments if the Board did not refuse requests for separate 
craft units, except when there was an established craft union with 
a history of bargaining.^'’ This criticism was directed more at the 
AF of L than against the Board. The tactics of the CIO may also 
]:»e described as defensive, since any limitation on Board action 
would mean the CIO would spend most of its organization efforts 
opposing the AF of L. This left the Board wedged between the 
two organizations. 

” H. Hearings on H. R. 6288, 74th Congress, 1st Session, p. 231. Italics sup- 
plied. 

'"CIO’.v 1940 Legislative Program, Publication No. 38, Congress of Industrial 
Organizations, p. 7. 
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Obviously, if the issue of separate representation is left to 
the majority vote of all, it would mean that whenever the CIO 
and the AF of L meet the result would almost always be a fore- 
gone conclusion. But the deficiencies of the AF of L’s proposed 
craft proviso have been shown above: It is not possible to define 
realistically the boundaries of a craft, nor is it desirable to permit 
any miscellaneous group to set itself up as a craft. The alterna- 
tives are: (1) to leave the unit determination with the Board; 
(2) to follow the suggestion of Mr. Lloyd Garrison of the Uni- 
versity of Wisconsin Law School. 

C. The Garrison Proposal 

Because of his experience in the field of labor relations and his 
membership on the first National Labor Relations Board, Mr. 
Garrison merited attention when he appeared before the congres- 
sional committee investigating the Board. Mr. Garrison praised 
the Act and the accomplishments of the Board, pointing to the 
prevention, of strife through Board decisions. The Board, in his 
estimation, had performed public service for which it deserved 
credit, although the unit controversy obscured the Board’s im- 
portance. But Mr. Garrison was concerned with the barrage of 
criticism against the Board; and, fearing the Act might be re- 
pealed in some effective manner, he proposed that the Board be 
relieved of the odious task of determining the unit because of the 
“inherent limitations” of the Board.^“ No formula, he thought, 
which the Board might lay down w^ould please both sides; Con- 
gress could not write in a formula because the nature of the 
jiroblem rendered legislative generalization invalid; the courts 
were not competent to deal with the problem; a five-man board 
would be of no help; therefore Mr. Garrison would have the Act 
provide “that where there exists a substantial dispute as to the 
appropriate unit or units between two or more lalDor organiza- 
tions not dominated, interfered with, or assisted . . . , having 
members among the employees concerned, no decision as to 

” Smith Hearings, Vol. II, No. 13, pp. 493-508. 

Mr. Natluin Witt, then Secretary of the Bf)ard, had made the .same suggestion 
some time prior. 
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units shall be made except in accordance with an agreement be- 
tween the respective organizations.” Thus, there would be no 
election where the AF of L and the CIO conflicted unless the two 
organizations themselves decided on the unit. The majority rule 
would remain unchanged and would apply only when one finion 
was seeking certification or when two or more unions had agreed 
on the unit and sought certification. Mr. Garrison believed that 
his amendment would act as a lever to force the unions to agree 
and also that most of the criticism levied against the Board would 
disappear. It was also thought that there would be an improve- 
ment in the judicial atmosphere and that the labor movement 
might better learn to solve its own problems. 

The force which would presumably drive the two organizations 
to unit agreement would be the freedom of the employer not to 
bargain collectively until the Board certified the representatives. 
If the rank and file of the CIO and AF of L have no great friction, 
then it is possible that the two organizations might well resolve 
unit disputes. But there is also the possibility of a form of “de- 
layed gerrymandering,” for though it is tme that in most cases 
the AF of L and CIO agree on the unit issue, in those cases where 
they do not is exactly where they are engaging strategically for 
strength and position. Therefore, workers might be deprived of 
collective bargaining because of the organizations. To permit 
this would be a repudiation of the Act s purpose, which was to 
bring benefits to the workers, not the unions. The employer could 
bargain with each union as representative for its members only; 
but it does not appear that he would have to do so and in many 
cases, of course, would not. Too, the proposal invites the unions 
to make use of their economic strength, through strikes, in an ef- 
fort to get the employer to bargain with them even for their own 
members. A real danger would likewise be that the employer 
could set up a dummy union with which to bargain and create a 
fracas; and although a charge of discrimination would perhaps 
be brought eventually, in the meantime the independent organi- 
zation might well be ruined. The proviso offered would presum- 
a]-)!}^ prevent a closed-shop contract if the opposing union had any 
memlDers at all. Tliis would be unsatisfactory to the unions and 
Smith Hearings, Vol II, No. 13, p. 499, 
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would still bring a demand that the law should be changed. The 
problem would remain but would be transferred from the Board 
to some other body, such as Congress. 

The real unit problem came where the organizations could not 
agree. In over half the cases where the CIO and AF of L were 
involved there was agreement between the two organizations.^^ 
Would a threat of no collective bargaining overcome the other 
difficulties that might arise from the Garrison proposal? Any such 
proposal should consider that the Board election machinery is 
now the only available method whereby such disputes can be 
settled. If the “no bargaining” threat failed to bring agreement, 
the Act would be vitiated, 

A more serious reason for not adopting the Garrison proposal 
is that organized pressure would be successfully using the tool 
of disrepute, misrepresentation, and recrimination to force a 
change in the duties of a quasi-judicial agency. This would not 
augur well for the future, since any disgruntled group might well 
try such attack against other similar agencies. 

While not forgetting that the Act is to guarantee freedom to 
workers, there is a broader and more important interest involved 
than that of the workers and the unions: the public interest. The 
public has suffered in the past, out of respect for the right of 
workers to use their strength in jurisdictional imbroglios; and the 
public may rightfully, through a proper agency, settle a dispute 
that basically is the same jurisdictional problem that has always 
plagued organized labor and worked hardships on employers, 
employees, and the public. 

Mr. Garrison’s proposal, based on the “inherent limitations” of 
the Board, emphasized the characteristics of the American labor 

The following statistics illuminate the position the Board was placed in by 
tlie “unit” criticism. 

Between the occurrence of the split in tlie labor movement and Feb. 6, 1940, 
there were 1964 unit determinations which required no Board determination of 
rival claims. Of these, 1508 were settled by consent election.- Surely the Board 
can have no influence in tlrese cases, for agreement on tlie mrit is implicit. In 269 
decisions, neither the AF of L nor the CIO was involved as a party. In 187 cases, 
the AF of L and CIO were both involved; but there was agreement, substantial 
or complete, as to the appropriate unit. In only 114 cases, or roughly six per 
cent, was there substantial disagreement by the organizations on the unit; and 
only in these six per cent of all cases could the Board enter to influence the form 
of organization. But Board decisions in these few cases fell very fairly, and ei'en 
here tliere was no consistency in the claims of the organizations as to the unit 
requested. See Board Press Release R~2605. 
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movement and not the failure of the administrative process as 
such. Any judicial or quasi-judicial body inevitably creates areas 
of dissatisfaction and criticism. The acrimonious criticism levied 
against the Board must be regarded as a reflection of the unique 
American labor history in contrast, for example, 'with the English 
labor movement. The more complex English movement has a 
class basis which binds divergent elements to the resolution of 
jurisdictional issues. One English organization would never 
charge that another organization would prefer that there be no 
collective bargaining rather than have its competitor do the bar- 
gaining. And where, in England, there are competing unions in 
the same plant, they jointly bargain. Union competition for 
members is strong, but the competition is conducted on a high 
plane. Two rules are followed: (1) Any worker can join any 
union which can first get him, which means no shibboleth of 
“craft V. industrial unionism”; (2) once the worker joins one 
union, no other unions seek to entice him away until he resigns as 
a member in good standing. Thus, the English movement is not 
primarily concerned with jurisdiction as is the American one. In 
the United States the competition has been and is to gain entree 
to the plant or area alone, to assert jurisdiction, and later to con- 
sider union membership. Until recently, the main influence of 
the American movement has, of course, been the Federation; the 
propelling forces have always been jurisdiction, exclusive bar- 
gaining rights, and majority rule; and these characteristics are 
anchored in the philosophy of voluntarism. It is, therefore, un- 
derstandable why Board decisions, which impinge upon union 
autonomy, bring criticism. And though there are inherent limita- 
tions to the Board's ability to satisfy the unions as organizations, 
this does not justify changing the Act when the alternatives pre- 
sent no probable beneficial results and when the Act was meant 
to operate only indirectly, if at all, to the benefit of unions 

Dean Garrison believes the unit problem indicates that there are inherent 
limitations of law which pi-event satisfactory settlement of tire unit problem, since 
tire problem is fundamentally one of the internal structure of the labor move- 
ment. The determination of the unit is only a finding of fact in representation 
cases. It may be that there are “inherent limitations” to facts and the applica- 
tion of law to ascertained facts, or that the law fails, in some “mai-ginal” areas, to 
resolve conflicting claims. But if so, is the whole control approach wrong? Is 
there any reason to believe that “inherent limitations” are more pronounced in 
the field of labor-management relations than elsewhere? Is it not in these “mar- 
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The unit controversy is an example of what occurs with all 
“labor laws.” Invariably labor struggles and supports legislation, 
adopts it as its own, assumes that labor is best qualified to ad- 
minister the law, to criticize its application, and to recommend its 
modification. This has surely been true of the Wagner Act, for 
the labor organizations have regarded it as their own private cur- 
tain of protection. The individual worker has no understanding 
of the Act, and only through the large labor organization can the 
individual have any realization of the legislation. It is to be ex- 
pected that the AF of L and CIO would demand that the Board 
bend its decisions on the unit claims to suit them. 

ginal” areas of human conduct that the law deals? cf. Max Radin, Latv as Logic 
and Experience, Yale University Press, p. 28. 



Chapter XII. COURT REVIEW OF BOARD 
CERTIFICATIONS 


Section 9(c) of the Act provides that “the Board may investi- 
gate” controversies concerning representatives of employees, and 
as a result of the investigation (by election or other “suitable 
method”) the Board certifies the bargaining representative. Sec- 
tion 9(d) provides that, in any order issued to prevent unfair 
labor practices based in part or in whole upon a representation 
finding, the representation finding becomes a part of the tran- 
script of record.^ Thus, any decision by the circuit court of ap- 
peals presumably would include within its scope of review the 
investigation made by the Board to ascertain the bona fide repre- 
sentatives of the employees. It is specified that certification pro- 
ceedings may be held in conjunction with proceedings to prevent 
unfair labor practices, or otherwise, but no mention whatever is 
made of court review of the representation certification except in 
conjunction with unfair labor practice cases where an order has 
been issued against the violator and there is petition in the courts 
for enforcement or review. 

Section 10, which specifies with particularity the procedure for 
enforcement and review of Board orders, has a subsection which 
states that “Any person aggrieved by a final order of the Board 
. . .’’ may obtain review.^ Since a “final order” is used only in 
unfair labor practice cases, the section provides no review for 
those representation certifications which involve no unfair labor 
practice proceedings. Both unfair labor practice and representa- 
tion proceedings are brought in conjunction only in those cases 
where it is charged that an employer refused to bargain, for there 

See Appendix I, Sections 9(c), 9(d), and 10(c), 10(f). 

“See Appendix I, Section 10(f). Italics supplied. Also see Subsection (e). 

■ 215 ■■ , 
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must be a desire by the majority to bargain, a representative, and 
a finding by the Board that the employer has refused to bargain 
with the proper representative. The representation finding of 
necessity becomes a part of the record in refusal-to-bargain cases; 
and the certification is, therefore, reviewable in that one category. 

The congressional intent toward the reviewability of repre- 
sentation proceedings is fairly clear. The first National Labor Re- 
lations Board had a very unsatisfactory experience in representa- 
tion proceedings. Under Public Resolution No. 44 there was 
court review of representation proceedings prior to the actual elec- 
tion or ascertainment of representatives. The result was that em- 
ployers would prevent elections by legal recourse to the circuit 
courts before the elections were even held. After almost a year 
the first National Labor Relations Board had been unable to 
hold any election where the employer had decided to fight the 
election proceeding through the courts.^ The House and Senate 
both took cognizance of the weakness of court review prior to 
certification. The Senate report said: 

“Section 9(d) makes it absolutely clear that there shall be no right 
to court review anterior to the holding of an election. An election is 
the mere determination of a preliminary fact, and in itself has no 
substantial effect upon the rights of either employers or employees. 
There is no more reason for court review prior to an election than for 
court review prior to a hearing. But if subsequently the Board makes 
an order predicated upon the election, such as an order to bargain 
collectively with elected representatives, then the entire election pro- 
cedure becomes part of the record [and is reviewable] . . . This 
provides a complete guarantee against arbitrary action by the Board.” 

The House report was in the same vein: 

“. . . The [election] question will ordinarily arise as between two 
or more bona fide organizations competing to represent the employees, 
but the authority granted here is broad enough to take in the not in- 
frequent case where only one such organized group is pressing for 
recognition, and its claim of representation is challenged. . . .” 

S, Report No. 573 on S. 1958, 74th Congress, 1st Session, p. 6. 

V-S. Report No, 573 on S. 1958, 74th Congress, 1st Session, p. 14. 
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“Section 9(d) of the bill makes it clear that there is to be no court 
review prior to the holding of the election, and provides an exclusive, 
complete, and adequate remedy whenever an order of die Board made 
pursuant to section 10(c) is based in whole or in part upon facts 
certified following an election or other investigation pursuant to sec- 
tion 9(c). The hearing required to be held in any such investigation 
provides an appropriate safeguard and opportunity to be heard. Since 
the certification and tiie record of the investigation are required to be 
included in the transcript of the entire record . . . the Board’s actions 
and determinations of fact and law in regard thereto will be subject 
to the same court review as is provided for its other determinations.” ^ 

One may conclude that the Congress, when writing the pro- 
visions regarding the reviewability of certifications, had the ex- 
perience of Public Resolution No. 44 uppermost in its mind, and 
the Congress desired to prevent a repetition of court review 
anterior to the election. Both the House and Senate defended 
its action on the reviewability portion of the Act by emphasizing 
that court review would be available whenever an unfair labor 
practice proceeding was involved, and congressional anticipation 
seemingly was that the employer would be the party seeking re- 
view. But while the House report anticipated that elections 
would be necessary to settle union-representation controversies, 
apparently it was not anticipated that union organizations would 
seek to have certifications reviewed. The Senate report bears 
out this conclusion by referring to the effect of elections on em- 
ployers and employees. If, in congressional contemplation, re- 
view of certifications by the courts was to be available only for 
employers involved in unfair labor practice cases; if review was 
not for unions; if the certification was a fact-finding, advisory 
function of a “discovery” nature; then this conclusion is indicative 
of congressional intent, which may be contrasted with the Board s 
application of the Act, 

It is reasonable to suppose that the absence of review for unions 
carries the implication that Congress did not foresee the use of 
“Neither,” nor the run-off election; nor did it adequately see the 
unit problem. Rather, it may be reasoned that, while Congress 
did desire to maximize the benefits of collective bargaining, Con- 
gress foresaw only a certification based upon a straight majority 

^ H. Report No. 1147 on S. 1958, 74th Congress, 1st Session, p. 23, 
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without the “Neither” category or the run-off election. But the 
Congress erected a language structure which permitted great lati- 
tude of interpretation by the Board; and the Board made fullest 
use of the Act’s possibilities, so that there was not only the protec- 
tion of rights but also the active promotion of collective bargain- 
ing in order to maximize benefits for workers. However, the 
Board’s interpretations brought issues relating to union organi- 
zations, and the rights of those organizations, that demanded reso- 
lution by the courts under the category of reviewability of certifi- 
cations where no order was involved, yet where the Board de- 
terminations quite obviously did affect the status of the union. 
The prominent instances of the effects of Board policy were the 
use of “Neither,” the form of the run-off election, the determina- 
tion of who goes on the ballot, and the unit determination. 

The reviewability, under the Act itself, of certifications, the 
method of determining representatives, and the finality of the 
Board’s certifications under the Act have been the subject of court 
decisions in several different cases. 

The leading case before the Supreme Court on the reviewability 
of certification proceedings was the Longshoremens case, but on 
the same day decisions were issued by the Court in the Consumers 
Power case and in the Falk case.*’’ 

A. The Longshoremen’s Case 

The decisive question in the Longshoremens case was whether 
a representation certification that a particular labor organization 
of longshore workers is the collective-bargaining representative 
of the employees in a designated unit is reviewable by procedure 
provided for review of representation proceedings where unfair 
labor practices are involved. 

The Court pointed out that the jurisdiction of the circuit 
courts of appeal to review the action of an administrative agency 
was to be conferred by the legislation relating to that agency, and 
such legislation prescribes the manner and scope of review^ But 
the Act did not confer such review. Review would also be proper 

® Respectively, American Federation of Labor et al v. N.L.R.B., 308 U. S. 401 
(1940); N.L.R.B. y. International Brotherhood of Electrical Worhers et al., 308 

U. S. 413 (1940); Ar.L./i.B. v; FflZfc Coj-p., 308 U. S. 453 (1940). 
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if the certification, apart from any unfair labor practice proceed- 
ing, was a final order. But, held the Court, the Act nowhere re- 
fers to the certification as an order. The Act, its structure, and 
its legislative history indicated to the Court that Congress in- 
tended that there be no review of the certification alone under 
the provisions for review in unfair labor practice cases; and it so 
held. 

Before the Court, the Board had argued that the Act imposed 
duties only upon employers.'^ If the employers refused to deal 
with the representatives, they could do so either before or after 
the certification; and the certification did not change their duties 
in that respect. Court proceedings for violation of the unfair 
labor practices proscription would still be necessary to compel 
the employer to bargain with the certified representatives. The 
certification was argued to be only in the nature of an announce- 
ment that the agency would probably entertain unfair labor prac- 
tice charges against an employer who refused to bargain collec- 
tively and exclusively with the certified representative and that 
there would be no proceedings if the employer did bargain, 
Further, the Board argued that a certification was only advisory 
and had no legal effect upon the rights of employers, employees, 
or labor organizations involved. If the certification be called an 
order, which it was not, still it would not be a "final order,” which 
the Act required for review; but rather the order would be in the 
nature of the nonreviewable type discussed in the Rochester 
Telephone case, wherein "the order sought to be reviewed does 
not of itself adversely affect complainant but only affects his 
rights adversely on the contingency of future administrative ac- 
tion,” ® 

The Court refused to attach importance to the fact that the 
certification itself did not command action, for administrative 
determinations which are not commands may, it was said, for all 
practical purposes determine rights as effectively as a court; and 
they may be reexamined by the courts under statutes providing 
for review of orders. But, out of consideration for the Act’s 
purpose and legislative history, the Court held that it was clear 
that Congress meant to provide no review in representation pro- 

The Board’s argument is drawn from its brief before tlie Supreme Court, 

^Rochester Telephone Corp. v. U. S., 307. U. S. 125 (1939). 
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ceedings under that provision covering review in representation 
proceedings. 

The Court expressly left open the question as to whether equity 
proceedings were foreclosed by the Act. It was held that the 
answer to that question involves a determination as to whether 
the Act, insofar as it has given legally enforceable rights, has de- 
prived the district courts of some portion of their original juris- 
diction, and that was to be answered only upon a showing that 
unlawful action by the Board inflicts an injury for which the law, 
apart from the review provisions of the Act, affords a remedy. 
Such question was not presented in this case.® 

That a schism in the labor movement brought difficulty for the 
union organizations so that a review of the certification might be 
in order was indicated by Board argument before the Court and 
by the Court itself. The Board argued that the intent of Congress 
was to have no judicial review of certifications; but it also said 
that if recent developments in the labor movement were per- 
suasive that certifications should be reviewable at the instance of 
union organizations, it was for Congress to reconsider. The Court 
said the fact that Congress may have been mistaken in its judg- 
ment that the review provisions of the Wagner Act provided a 
complete safeguard against arbitrary action did not warrant an 
extension by judicial construction of the jurisdiction of the circuit 
court of appeals to review acts of the Board. If hardships fol- 
lowed, pleas were to be addressed to the Congress, not to the 
courts. 

B. The Consumers Power Case 

The Consumers Power case involved the same issue of review- 
ability, but the case arose from the Board s form of ballot in the 

® The circuit court of appeals for tire District of Columbia, in upholding the 
Board in tire Longshoremens case, suggested tlrat the AF of L might obtain relief 
in an independent suit in equity commenced in a district court. The AF of L 
filed suit in the district court for the District of Columbia for a mandatory in- 
junction to compel the Board to withdraw its certification, AF of L. v. Madden, 
Civil Action No. 2214, This suit was continued until the Supreme Court decision 
in the Longshoremen’s case in January, 1940. Shortly thereafter the AF of L 
moved the district court to dismiss Chdl Action No. 2214, which was done. The 
AF of L then began another suit in equity in the district court of the District of 
Columbia, AF of L y. Madden, CivU Action No. 5517. On July 10, 1941, botli 
parties presented tire court with a stipulated petition to dismiss. 
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run-off election. The case questioned whether only the leading 
labor organization was to be placed on the run-off ballot. The 
Court, citing the Longshoremens case, noted that the decisive 
question was the reviewability of the Direction of Election under 
that portion of the Act providing for review of representation 
proceedings in unfair labor practice cases. It was held that Con- 
gress excluded such representation proceeding from review be- 
fore the courts; and since the Direction of Election was but one 
step, it, too, was excluded from court review. 

C. The Falk Case 

In the Falk case the reviewability issue was also concerned with 
the Direction of Election, but the issue was whether a disestab- 
lished union could go on the ballot. The circuit court of appeals 
had modified the Direction of Election, which had been made 
in conjunction with an unfair labor practice finding. In reversing 
the circuit court, the Supreme Court held that the Act vested 
power in the Board alone to determine what union the employees 
desired as bargaining agent, if any, and the circuit court was 
without power to review a proposed election. No court review 
was available until the Board issued an order and required the 
employer to do something predicated upon the result of an elec- 
tion. 


D. Should There Be Review? 

The congressional intent and the Board’s approach toward re- 
viewability are persuasive but not conclusive. True, the certifica- 
tion does not add to the employer’s duty to bargain, for it exists 
regardless of whether there has been a certification. Indeed, an 
employer can bargain with any group either before or after a 
certification, and unfair labor practice proceedings would be 
necessary to compel the employer to bargain with the certified 
representatives. And then there would be court review of the 
certification, so that employers always have reviewability. True, 
the certification is not an enforceable order. Nor does it have 
the binding force or compulsory effect of a final order. It does 
not do legal injury to a competing union’s rights, for any union 
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can be chosen by the employees. Too, review might well pre- 
vent collective bargaining and bring injury to employees generally 
and to the public interest through prolonged litigation. An em- 
ployer might use legal tactics to prevent collective bargaining. 
But competing labor organizations too, or even an individual em- 
ployee, could engage in legal strategy to promote competitive 
positions. If there were review, the time necessarily involved 
would mean changed factual situations, so that the Board would, 
at the end of each review, be faced with an endless series of 
de novo proceedings. 

Nevertheless, through its discretion in the certification process, 
the Board can seriously affect the position of labor organizations. 
The fact that the Board’s performance has been demonstrably the 
very opposite of arbitrary action is no guarantee that the future 
will always see a Board genuinely interested in impartiality. 
Changes in Board membership may bring different policies and 
interpretations which would affect the position of unions, and 
there would still be no recourse under the Act. 

Whether there should be court review of certification proceed- 
ings not related to unfair labor practices is really the problem of 
ascertaining where, for the public interest, there lie the greatest 
advantages, or the least disadvantages, as a result of the possible 
alternatives. On the one hand, not only might employers by the 
use of legal tactics prevent the development of collective bargain- 
ing if there be review provided, but union organizations and 
minority groups themselves might grasp the use of legal tactics in 
order to serve their own strategic purposes. On tire other hand, 
by investing complete discretion and abundant power in the 
administrative agency, there is the risk that arises from possible 
partiality, “strange” beliefs, “wrong” interpretations, and the in- 
tellect, experience, and knowledge of Board members of the 
future if no certification review is available. The Congressional 
choice between these alternatives was probably sound because 
in this area the greater good is served by ending litigation, even 
though in particular cases injury may therel^y be done. And if, 
as the Board argues, the Act precludes judicial review of a certi- 
fication made by the Board not otherwise arbitrary or unreason- 
able, then reliance must be placed upon public opinion to police 
the agency. 


Part Four 


The Procedure of the Board 



Chapter XIIL COMPLAINT CASES 


A. The Charge 

The Board begins proceedings in unfair labor practice cases 
‘whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice . . ’ Any person or 

organization may bring a charge to the Board. Almost always 
the union brings the charge, which must be sworn, notarized, 
and in written form. The charge ordinarily is filed with the 
regional director in the region wherein the alleged violation oc- 
curred. The Board, however, reserves the right to permit charges 
to be filed directly with it in Washington and the right to transfer 
the charges to itself from the regions; or it may consolidate cases 
within the same or different regions." Although the charge was 
not defined in the Act, by regulation and form the Board gave 
the charge legal stature and defined it to be the first stage whereby 
proceedings are initiated.® The initiation of the Board proceed- 
ing comes with the issuance of a complaint, the basis for which 
is the charge and the facts discovered in the consequent investi- 
gation. 

Although, technically, the Boards formal proceeding begins 
only with the issuance of a complaint, an extremely important 
portion of its work is accomplished in the charge stage; for, while 
there is a statutory demand that a charge be filed before a com- 
plaint issues, there is no statutory requirement that prevents 

^ Appendix I, Section 10(b). 

“ N.L.R.B., Rules and Regulations, Series 2, Article II, Section 3. Charges filed 
directly with the Board in Washington are negligible in number — less than ten 
each fiscal year. Once filed, these cases are handled in the same way as others. 

“ Presumably, die Board could have relied upon an oral charge. It was felt, 
howei’er, that for formal procedure die written charge would be superior and, at 
the same time, would cause the person bringing the charge to think, analyze, and 
digest the charges more acutely. It was felt that diere would be fewer unfounded 
charges. 
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consultation or Board inquiry among and between the parties 
prior to or after the issuance of a charge but before the complaint 
issues. In this, the Board has been successful in disposing of 
cases or issues in an informal manner without the issuance of a 
complaint. Despite such success, the Board was severely criti- 
cized for consulting with union members, union leaders, and in- 
dividuals before a charge had been filed. The implication of 
such criticism was that the Board not only prejudged the case 
M^hich was to follow but that it also deliberately created troul^le. 

The Board does not often enter into an investigation prior to 
the receipt of a charge, but it almost always offers and renders 
its advice on the filing of the charge itself. It may even furnish 
the forms and specify the general contents for the charges. The 
Board encourages the regional directors to render all possible aid 
to persons who desire to file charges but who, because of financial 
circumstances or inability to understand the legal character of 
the procedure, need aid. While the Board may not proceed on 
its own motion, and while it does not conduct “fishing expedi- 
tions,” it may urge an organization to file charges if, in the course 
of an investigation under representation proceedings, it finds 
unfair labor practices. It may be that inquiry by the Board or 
consultation with the parties with regard to the filing of a charge 
leads to the epithet “trouble-maker.” But as a practical matter, 
administration of the Act would be impossible without consulta- 
tion, which is only for the purpose of facilitating the work of the 
Board. Too, the Board has always had ample work provided it, 
so that no “make-work” program was necessary. 

The real issue attaching to Board consultation is the approach of 
the administrative process as distinct from law enforcement. Un- 
der the administrative process the public agency has a responsibil- 
ity actively and positively to implement public policy, in contrast 
with the wholly judicial enforcement of rights through the courts. 
Moreover, in other agencies, such as the Federal Trade Commis- 
sion, the Interstate Commerce Commission, and the Securities 
and Exchange Commission, the agency may proceed upon its 
own motion; and the criticism of “meddling” is at a minimum. 

•‘The charge must contain tlie name and address of the person or organization 
bringing the charge, the name and address of the employer, and a concise state- 
ment of compelling facts. 
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And altlioiigli the Board is not prohibited from investigating, in- 
quiring, or consulting, it may initiate a proceeding only when a 
charge is filed; hence the Board is really restricted in its activity 
more than are other similar agencies.'"’ However, other agencies 
have their entire procedure fortified by statutory authority, and 
this is a statutory deficiency of the Wagner Act. The attitude of 
the Board toward such deficiency is the only wise alternative: 
With a given statement of facts, the advice of the agency as to 
the protection of rights should be available to a complainant- 
to-be so that the rights may be protected. Likewise, the Board 
believed that it should confer with employers so that they may 
understand fully their obligations under the Act. The compelling 
thought has been that the Congress intended that the Board im- 
plement public policy and give sympathetic consideration to em- 
ployees and employers troubled by problems arising under the 
Act, although the Board believes that it should not solicit com- 
plaints and presumes that it has no jurisdiction prior to the filing 
of the charge. 

Closely akin to the inquiry and investigation in which the 
Board sometimes engages prior to a charge and the consultation 
with parties before the filing of a charge is the mediation and 

^ The S.E.C. Act, Public 291, 73rd Congress, 2d Session, 1938, Section 19, 
provides tliat the S.E.C. may proceed under its own authority witli respect to ex- 
changes and securities. Under Section 21, the Commission may make such in- 
vestigations as it deems necessary to determine whether any person has violated 
or is about to molate the statute or die rules and regulations made thereunder. 
The Commission may even investigate in order to secure information as a basi.s 
for legislation. It may get injunctions in district courts to restrain acts which, if 
done, will violate the statute. 

The Federal Trade Commission, U. S. Code, Title 15, Section 45, proceeds 
under the following grant of power: 

“Whenever the Commission shall have reason to believe that any such person, 
partnership or corporation has been or is using -any unfair method of competition 
in commerce, and if it shall appear to the Commission that a proceeding by it in 
respect tliereof wpuld be to the interest of the public, it shall issue and serve . . . 
a complaint stating its charges.” (Italics supplied.) 

The Interstate Commerce Commission is likewise given power to proceed on 
its own motion or upon complaint. U. S. Code, Title 49, Section 13(2). The Com-, 
mission first attempts to settle cases informally and, upon failure, then aids po- 
tential litigants in drafting a complaint. It may even draft the formal allegations 
and send them to the complainant for examination and amendment. Interstate 
Commerce Commission Activities, 1887-1937, pp. 54-55. 

Other agencies where the injured are advised are the Secretary of Agriculture 
under the Packers and Stockyards Act, and the Bituminous Coal Commission, both 
of which engage in informal work and may proceed from a complaint or on their 
own motion. 
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conciliation work which has been engaged in by the Board. The 
Act prohibits the Board from appointing individuals for media- 
tion, conciliation, or statistical work where such service may be 
obtained from the Department of Labor.** The Board did not in- 
fringe upon this prohibition, but the functions of mediation and 
conciliation have been carried on. It is to be recalled that the Na- 
tional Labor Board and the first National Labor Relations Board 
had mediation and conciliation as important functions, and the 
carry-over of personnel to the present Board brought an inclina- 
tion to continue to, adjust employer-employee differences as they 
arose. In a real sense, the agency had to shed a traditional func- 
tion, so that the Board, chiefly through some of its regional direc- 
tors, for a time engaged in extra-legal activities. The Board 
eventually found it necessary specifically to request some of its 
regional directors to cease mediation activities, although it is not 
clear whether the Act precludes the agency from engaging in the 
function. 

Mediation and conciliation are but a minor part of the Board's 
work, partly because those functions are engaged in only when 
public policy seems to demand it, as in a strike situation; partly 
because the Board is too burdened to solicit that type of activity; 
and partly out of deference to the Department of Labor, whose 
province includes mediation and conciliation by at least the dig- 
nity of legislation and historically vested interests. Such media- 
tion and conciliation as the Board does engage in usually are 
undertaken before the formal charge is filed, although the Board 
is endeavoring to cease such activity. 

When a charge is filed, the regional director allots it to one of 
the field examiners for investigation. There is lack of uniformity 
throughout the regional ofiices, but usually the employer is pro- 
vided with written information on the charge. The information 
does not specify in detail the violations of the Act, and the Board 
gives no publicity to the charge.’ The investigation proceeds on 
two bases; (1) Is the concern one which is sufficiently related to 
interstate commerce to come within the jurisdiction of the Act? 
(2) Assuming the Board has jurisdiction, does the charge have 

® Appendix I, Section 4(a). 

‘ In answer to criticism that no copy of the charge is sent to the employer, tire 
Board s reply is that the charge. has not. yet been substantiated. The employer is 
always apprised on the substance of tire charge either orally or bv letter. 
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merit? The jurisdictional question was more important early in 
the Board’s history but has become less so as the courts have sus- 
tained the Board’s jurisdictional findings in almost all cases. Em- 
ployers often do not question the Board’s jurisdiction; and, if 
necessary, the regional director or field examiner may call upon 
the Board for supporting material to settle the question of juris- 
diction. If the regional director finds the Board has no jurisdic- 
tion or that the issues involved have to do with problems over 
which the Board has no control, he will so advise the person or 
organization filing the charge and request that the charge be 
withdrawn. If it appears that the Board has jurisdiction, how- 
ever, and if it appears that there is some degree of merit in the 
charge, the field examiner endeavors to arrange a conference at 
which each of the immediate parties is given opportunity to state 
his position on the issue involved. The conference not only 
speeds up the investigation; but, of more importance, it often 
enables an adjustment of the issue to be resolved. The parties 
may agree to a settlement; the facts brought to light may indicate 
the charges to be ill-founded; or the conference may verify that, 
in the absence of a settlement, a fonnal hearing would be justi- 
fied. In a relatively few instances the conference is not possible 
because of geography or antagonism between the parties; and 
often the conference does not complete the investigation, in 
which event the field examiner proceeds with the investigation 
via interview and even perhaps an inspection of various boohs and 
documentary material of the employer in order to ascertain facts 
needed to deteraiine the validity of the charges.® 

Through his investigation the field examiner may become con- 
vinced that the facts do not justify the charge. He then suggests 
to the party bringing the charge that it be withdrawn. He will 

® The Board has the power to subpoena evidence for investigational puqooses 
and has been compelled to do so in some “50 or 60 cases.” In such cases tire field 
examiner or regional director must have Board approval, for the Board has en- 
deavored to refrain from all compulsion prior to the issuance of a complaint. Thus 
the conferences are wholly volimtary, and to make conferences compulsory would 
irrilitate against the disposal of cases by informal methods. The closeness with 
which tire subpoena power has been held has been reason for objection by the 
regional director drat there is too much centralization and not enough confidence 
placed in the regional director. See Smith. Hearings, Vol. I, No. 10, p. 342; Mono- 
graph No. 18, National Labor Relations Board, The Attorney General’s Committee 
on Administrati\'e Procedure, Dept, of Justice, p. 11. References from tlie Mono- 
graph will hereafter be cited, “Monograph No. 18, p. — .” 
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also suggest withdrawal if it appears that the supposed violation 
could not be substantiated at a fonnal hearing. If the party re- 
fuses to withdraw the charges, the regional director, upon review 
of the entire file, may refuse to issue a complaint and dismiss the 
case. This step would come only after conference with the field 
examiner and probably also a conference with the complainant. 

In the event the charge is dismissed, the regional director 
notifies the parties by letter concerning the action. The letter 
sent to the complainant infonns that under the rules Board review 
may be sought if filed within ten days, although the time limit 
has not acted as a bar when extensions have been requested. 
The letter to the complainant merely states that the investigation 
does not reveal a strong case and does not state exactly why the 
regional director is refusing to proceed. This is done because the 
Boai'd does not wish to set precedents, and the Board believes 
that for reasons of administrative policy it is justified in not mak- 
ing public its refusal to entertain charges as a Irasis for a com- 
plaint.® 

Lack of merit and lack of jurisdiction are not the only reasons 
that have caused the Board to dismiss cases. Early in its history 
the Board pressed cases that were strong on the grounds of both 
merit and jurisdiction. Some regions, immediately after forma- 
tion of the Board and until constitutionality was upheld in 1937, 
did not encourage the filing of charges because it was felt that, 
by narrowing the scope at that time, the Board could better estab- 
lish itself on a judicial basis. Hence none except the strongest 
cases were accepted; or, if accepted, they were not pressed with 
vigor. The Board has always taken the approach that the leading 

” The Board not only does not wish its jurisdiction limited but also does not 
desire the letter to indicate tliat the reason for the dismissal is lack of merit. 
The letter makes no reference to the closing of the case, nor does the fonn letter 
indicate a four-week re^’iew period, Insti'uctious by tlie secretary to tire regional 
director permit a case to be closed at the end of four weeks if no appeal is taken 
to the Board. If appeal is taken, the case is closed when the Board upholds the 
regional director; or a complaint is issued if the union’s appeal is upheld and the 
case continues. 

The addition to the form letter of the notice of the ten-day re^■iew period was 
not included in tire instructions from the .secretary to the regional directors, B''eb. 
2, 1939. At tirat time, the letter was to make no mention of any period of review, 
altliough this deficiency was later corrected. The time period is not stated in the 
rules (Series 2, Article II,. Section 9), and the Act makes no mention of review 
of charges dismissed by regional directors. Review exists at all only because of 
Board discretion. 



COMPLAINT CASES 


231 


concerns and the strongest cases should receive the fullest atten- 
tion of the Board and that the “peanut” cases of the unions should * 
not be entertained. This approach is the allocation of limited re- 
sources so as to make the largest possible impression in the belief 
that the winning of important cases against leading concerns 
within an area will bring compliance \vith the Act and lessen the 
burden of the Board. The courts, too, have always been on the 
horizon, and the Board has been cognizant of the importance of 
winning court cases. 

If the regional dhector has dismissed the charge and the party 
appeals to the Board, the complete file of the case is sent to Wash- 
ington so that the appeal papers and the case file are available 
for the reviewing process. While for some years the appeal was 
considered by the review division or the litigation division, re- 
organization, which had begun with the appointment in March, 
1940, of a chief administrative examiner, finally settled that ap- 
peals would go to the Board through the Authorization Com- 
mittee. This was accomplished in the early months of 1941 and 
in part resulted from a recommendation by the Attorney GeneraFs 
Committee on Administrative Procedure. That recommendation 

In July, 1938, the Board secretary sent a memorandum to all regional offices. 
In it he emphasized the need for reducing tire number of cases going to tire hear- 
ing stage because the load was more than could be handled in Washington. The 
court record was also a consideration. More informal settlements were urged, as 
well as a limitation placed upon the number of cases going to the hearing stage 
where no settlement was reached. The policy was to limit cases which were to go 
to hearing to those cases which were strong jurisdictionally or strong on the merits 
and also to those which would constitute “key” cases in an industry or region. It 
\vould follow that the cases involving employers of a large number of employees 
would merit a hearing, although as a mechanical matter it would also be likely 
to mean a long hearing, and such cases should be settled. At that time the Board 
was mainly concerned with getting itself accepted, but still it was attempting to 
extend the jurisdictional boundaries. 

The union organizations were lai'gely responsible for tlie burden and for the 
consequent necessity of the Board’s urging the regions to use more acumen in the 
selection of cases to go to Bearing. The CIO in September, 1938, circularized its 
organizations to adopt the strategy of getting cease and desist orders against im- 
portant employers in the territory so tliat violations by other employers would' 
cease. Too, the CIO legal counsel urged that charges not be elaborate so tliat 
there could be a quick decision followed, by a contempt order in event of the em- 
ployer’s failure to comply with the Board order. The Board secretary approved 
the, CIO ino\ e to simplify cases. The unions finally did simplify their charges and 
exercised greater strategy in selecting the cases to bring to the Board. Smith 
Hearings, Vol. II, No. 17, pp. 692-693, 705-706. 

The insistence of the Board that the union funiish tangible evidence and the 
insistence on fewer cases meant better investigation of cases and hence better 
records. 
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was that appeals should be considered by the same authority 
that passes upon requests for complaints, since the issues involved 
are similar/^ 

Almost always the Board’s decision on the appeal has sup- 
ported the recommendation of the regional director/" If the 
Board upholds the regional director, the case is dismissed; while if 
it upholds the party appealing, the regional director will request 
authorization for issuance of a complaint. 

If the charge is dismissed by both the regional director and the 
Board, there is apparently no judicial recourse/^ If there were 
judicial review in this area, then all withdrawn and dismissed 
cases would constitute potential litigation; and not only would 
the realization of such additional litigation greatly handicap the 
enforcement of the Act, but it would also throw the issues into the 
hands of the courts, which are wholly unsuited to handle highly 
technical problems demanding specialized tribunals. For ex- 
ample, if review were available through the district courts, the 
law would be developed through some 200 courts instead of 
through a specialized tribunal; hence continuity and uniformity 
of treatment would be an impossibility. Congress well realized 
such a possibility after its experience with the first National Labor 
Relations Board. 

Because credibility and substantiality of evidence would be in- 
volved in most cases, the courts might find it difficult to refrain 
from de novo proceedings, which would ignore the raison (Tetre 
of the Board and of specialized tribunals to cope with technical 
situations. In truth, there always exists a danger that the Board 

Monograph No. 18, p. 14; H. Hearings, F.S.A. Appropriation Bill for 1942, 
77th Congress, 1st Session, Part I, pp. 527-528; Board Press Release R-4073. 

Four thousand six hundred and eighteen unfair labor practice cases were filed 
in the fiscal year ending June 30, 1939. One hundred forty-three petitions were 
filed with the Board for review of charges dismissed by regional directors. Of 
these, only seven were sustained. Fourth Annual Report, IsbL.R.B., p. 31, and 
•Monograph No. 18, p. 15. Tire Board does not uphold the regional director’s 
dismissal just because it is the regional directors; rather, the record bespeaks the 
caution of the regional offices. 

Rochester I" elephone Co. v. United States, 307 U. S. 125 (1939). The 
Supreme Court there laid down two governing principles for the review of ad- 
ministrative orders: (1) If the issue is one demanding c.xpert and technical 
knowledge, a court may not be involved until the agenc^' passes on tlu; issue; 
(2) under the doc-trine of administrative finality, the judgment of the agency must 
stand if there is “warrant in the record for the judgrnen/of the exjjert liocK’,” that 
is, if tlie record supports die agency’s conclusions. 
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will err by dismissing a meritorious case; and there is no manner 
in which an employee or a union can compel the Board to say that 
there is a case. This danger, which appears to be slight, is to be 
balanced against the advantages accruing to the public through 
use of the flexibility and expertness of the administrative process. 
Any possible public disadvantages that may accrue because of 
the Board’s failure to prosecute probably are far outweighed by 
the advantages which accrue by the use of the Board rather than 
the courts. 

The field examiner may conclude from the investigation that 
the charges have merit. Before issuance of a complaint, the 
regional director attempts to adjust or settle the case. Such an 
adjustment makes no use of the stipulation but is wholly informal, 
and the objective is virtual compliance with the spirit of the Act.^^ 
“Virtual compliance” is likely to require the utmost skill of the 
regional director. In order to adjust the case informally, he must 
probably insist upon less from the employer than a Board order 
would require. If, however, the director yields too much to the 
employer, the union has reason to protest that it is not receiving 
the protection of the Act. The Board attempts to obtain as much 
employer performance as would be obtained if the formal order 
were to be relied upon; and settlements may, therefore, contain 
back-pay agreements, provide for the disestablishment of com- 
pany unions, include the recognition of the representatives of the 
majority for purposes of collective bargaining, or require the 
posting of notices.^" Realistically, the director probably will in- 
sist upon as much performance as he thinks he can support in 
court. As a “minimum,” he will endeavor to have the employer 
post notices that the employer will not engage in unfair labor 
practices and that employees’ rights will not be violated.^** The 

^‘^ In rare instances the adjustment will provide for a Board order, in which 
event the complaint issues and tlie formal order follows. 

Regional directors and field examiners may point out to the employer die 
financial burden of opposing the case through its various stages. From this prac- 
tice sprang some objection that the Board agents were using the “financial cudgel” 
to conclude settlements. Such action by Board agents may be construed either 
as a cudgel or as a device to aid the employer. The chief trial examiner, when 
acting as a regional director, pointed out to respondents ( 1 ) that tlie cost of a 
hearing would be heavy and (2) that it was in everybody’s interest to settle cases. 
The first statement was not used as a lever on the second, aidiough both state- 
ments were true. 

^“Sniitli Hearings, Vol. I, No. 10, p. 350. 
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agreement reached is usually reduced to writing at Board insist- 
ence. It is signed by the employer, the complainant, the field 
examiner, and the regional director; and it states in detail what 
each party agrees to do. In this process the regional office has 
complete independence, and Washington is voluntarily consulted 
by the regional director only in difficult cases. A copy of each 
written agreement and of the notice to be posted is sent to the 
Board secretary, and all closed cases are reported in full in order 
that the regional directors may be subject to control from Wash- 
ington. This is to assure unifonn policy on the settlement of simi- 
lar issues. 

The charges are withdrawn upon employer performance; but 
should he fail to perform according to the terms of the agreement, 
the only effect would be the delay of the case. Ordinarily the 
case is regarded as closed when the employer offers proof of, and 
the complainant affirms, performance.^' This settlement process 
does not aid the Board in the enforcement of the Act, since tlie 
agency obtains no additional legal basis upon which to prosecute 
a violation; yet the large number of settled cases affirms the pro- 
cedure. 

In the event a case is dismissed or the Board refuses to issue a 
complaint, the employer is notified at the end of the four-week 
period, which marks the expiration of the appeal period. If the 
complainant has appealed the case to the Board, the employer is 
notified from Washington if the Board sustains the regional di- 
rectors refusal to issue a complaint. If the union withdraws the 
charge without an adjustment being reached, the employer is 
notified by a letter which states that the union has withdrawn the 
charge. The letter does not state that the case is closed. If the 
charge is withdrawn because an adjustment has been reached, the 
letter will state that the charge has been withdrawn, usually under 
the terms of the settlement, and will be sent to the employer wlien 
he performs. It may be noted that in dismissals, withdrawals, 
and settlements, the letter to the employer does not state that the 

^ ‘ Tlie case could be clo.sed by the Board without tlie union’s withdrawing tlie 
ease, but public relations require tlie Board to work closely with the unions, 
just us proper labor relations are not encouraged by employers’ being haled into 
cotirt, neither is a union content unless its welfai-e is solicitously cared for; lienee 
the regional directors endeavor to balance the two forces. Unions are sometimes 
‘stubborn” and “careless” and fail to withdraw die charges even tiiough content 
with the settlement made. 
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case is closed but reads only that “Further action in the above 
matter is not contemplated by this oflfice at this time.” This 
failure to state to the employer that tlie case is “closed” has re- 
ceived severe criticism, even from the Board’s own regional direc- 
tors, for such failure left the “Sword of Damocles” hanging over 
the employer. The Board, it was said, needed to give an appear- 
ance of less secrecy and to take responsibility for its decisions, 
since no employer desires to be left in suspense as to the likeli- 
hood of a complaint. While such tactics may represent one 
means of obtaining compliance with the Act, upright administra- 
tion of a law would not condone such methods. It is difficult to 
understand why the Board, until February 2, 1939, did not give 
the employer any information as to the disposal of charges not 
followed by a complaint. Sound public relations would seem to 
thrive in full knowledge rather than in an environment of secrecy, 
yet the Board apparently assumed that the employers could best 
be handled when there was less than full information and when 
there was a continual legal threat. 

The Act contains no statute of limitations, and the Board has 
at times been confronted with “stale” charges. The absence of 
time limitations makes possible a severe financial penalty against 
an employer if an employee were to bring charges of discrimina- 
tion and the Board were to issue a back-pay order. In order to 
prevent such an occurrence, the Board has for some time imposed 
in effect a six-months limitation on the filing of unfair labor prac- 
tice charges. The Board has issued instructions that whenever 
an unfair labor practice is supposed to have occurred prior to six 
months preceding the charge, the burden is on the person bring- 
ing the charge to show reason for delay in filing the charge; and a 
burden is likewise placed upon the regional director, who, if he 
requests that a complaint issue, must be prepared to give sound 
reasons in view of the late date. In any event, the Board has con- 
trol over such cases in that it may refuse to issue a complaint; or, 
if a complaint is authorized and if the employer is found guilty of 
violating the Act, the Board may not require back pay. This flexi- 
bility is desirable. Any statutory limitations would probably be 

As of January 1, 1940. Prior to February 2, 1^39, die employer received no 
notification at all of a formal kind’ as to the disposition of charges not followed 
liy a complaint. See Smith Hearings, Vol. I, No. 10, pp. 342, 350. 
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either a fraction of all other legal limitations or else would not 
improve the above situation. It is incumbent upon the Board to 
exercise discretion, judgment, and good faith in accepting old 
cases. 

B. The Complaint 

If settlement efforts fail and the investigation indicates that the 
charges have merit, the regional director will request authority to 
issue a complaint. The request, which is in effect a statement of 
the prima facie case which the Board expects to prove in formal 
proceedings, is prepared by the field examiner who conducted the 
investigation. The regional director, who, through his settlement 
efforts, will know both sides of the case, must sign the request and 
append a statement of his opinion as to the evidence and issues. 
The statement also presents the position of both the complainant 
and the respondent. For tire first few years the requests did not 
contain the employer’s side of the controversy, but that deficiency 
was corrected in 1938. The statement also summarizes the steps 
taken to settle the case on an informal basis and provides suffi- 
cient factual infomiation to enable the Washington office to pass 
judgment on the jurisdictional basis. The regional attorney will 
concur in the request if he feels the case is legally supportable; 
but if not, the regional director may still request that a complaint 
issue, and the regional attorney may dissent from the request. 
The regional attorney is consulted because he will have to try the 
case if the complaint issues, and he is the legal advisor to the 
regional director. 

Prior to March 1, 1940, the request was sent to the secretary of 
the Board; but on that date the Board created a chief administra- 
tive examiner, whose responsibility it was to analyze cases and 
approve or reject requests. In early 1941, as a part of internal 
reorganization carried on by the Board, there was developed an 
Authorization Committee. This committee’s function is to con- 
sider and act upon all requests for authority to issue complaints, 
all requests for authority to institute investigations pertaining to 
representation, and all appeals from refusals by regional directors 
to issue complaints. The committee is composed of the General 
Counsel or his designee, the Director of the Field Division or his 
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designee, and the Chief of the Case Clearance Unit of the Litiga- 
tion Section. 

Requests for authority to issue complaints or to institute investi- 
gations are routed to the Director of the Field Division, who may 
approve the request and send it on to the Chief of the Case Clear- 
ance Unit for approval. If the Director of the Field Division does 
not note his approval, the request is still sent to the Case Clear- 
ance Unit for analysis before being returned to the Field Division 
for reconsideration. In any event, the General Counsel is always 
available for consultation. The case is reviewed in light of the 
facts as they are silhouetted against the policy of the Board, the 
treatment accorded similar cases throughout the regional offices, 
and the facilities available for holding hearings and trying cases. 
In the course of the review, difficult questions of law may present 
themselves; hence the evidence is reviewed to determine its 
strength and to evaluate legal difficulties. In those cases where it 
appears that an extremely difficult or new type of issue is being 
presented, the Board is available to review the case and render 
approval or rejection of the request.^® 

Throughout most of the first five years of the Board, the re- 
quests for authority to issue complaints were palpably and unrea- 
sonably inadequate in the sense that roughly one half of the re- 
quests for authority had to be returned to the regional offices in 
order that the Washington office would have the proper informa- 
tion upon which to make a determination as to the complaint.^” 
When the request was returned, additional investigation by the 
field examiner may have been necessaiy; very often the iiifonna- 
tion had been obtained but had not been incorporated in the orig- 
inal request, a shortcoming that rested primarily with the field 
examiner and the regional director. Sometimes field examiners 
gave information of a broad character but neglected the detailed 
type of infonnation upon which the Board desired to authorize 

H. Hearings, F.S.A. Appropriation Bill for 1942, 77th Congress, 1st Session, 
Part I, pp. 527-528. 

Monograph No, 18, pp. 18-21. Before the creation of the ofSce of the chief 
administrative examiner, requests for authority to issue complaints were seldom 
granted in less than a week; and often two and three weeks elapsed. This an- 
noyed the regional directors, who regarded themselves on the “firing line.” They 
could not obtain action, yet the absence of action entailed union wrath. Unions 
were also annoyed because Washington did not answer their inquiries witiiin a 
reasonable period. The trouble seemed centered in the secretary’s office, where 
too many functions were carried on. 
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complaints. Quite often the regional directors cluttered up the 
Board’s machinery by requesting that a complaint issue and a 
hearing date be set when there was no real desire to hold a hear- 
ing. This practice arose from the regional directors’ finding that 
often a complaint and definite hearing date led employers to 
reach a settlement that they would not reach othei-wise. Without 
proper regard for the burden of the Board’s machinery, a com- 
plaint would be requested merely on the grounds of using it as a 
lever to pry a settlement. This type of enforcement detracted 
from the stature of the administrative agency in view of the delay 
caused by loading the overburdened machinery with inade- 
quately supported requests. While the Board did not always 
have to seek additional information from the regional offices, 
much correspondence was necessary; and cases consequently 
lagged development. 

Some regional directors had fewer recpiests returned than did 
others, but at bottom this was a personnel and efficiency problem 
that might be encountered in any organization. By the middle of 
1940, however, the Board had reached a stage of improvement 
where requests for authorizations were fully considered with 
more dispatch. Not only was there a considerable emphasis to 
force the complaint requests to cover only narrow issues and to be 
completely supported with detailed evidence and infomration, 
but also the Board’s staff had by then cut through the backlog of 
old cases. It was inevitable that the Board would require re- 
quests for complaints to be well supported. The time, money, 
and staff were not adequate to permit the issuance of ill-founded 
complaints, which might lead to a Board dismissal of the case; 
and a long series of dismissals would not increase compliance "with 
the Act. The appointment of a chief administrative examiner, the 
organization of an administrative division in charge of regional 
offices and case development, and the Authorization Committet? 
were successive moves by the Board to speed the approval or re- 
jection of complaint requests. The Board is now endeavoring to 
improve the regional office performance to a level where regional 
directors will issue complaints and the Board will receive the case 
only after the hearing.” 

Smith Hearings, Vol. I, No. 10, p. 249. 

-"For the fiscal year ended Jime 30, 1939, of 553 requests for authorih' to 
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After the Authorization Committee has reviewed the evidence, 
it either approves the’ issuance of a complaint based upon those 
charges it thinks sustainable at a hearing, or it denies the request. 
Where there is a denial, the regional director attempts to get the 
charge withdrawn rather than refuse to issue the complaint. In 
some cases, however, even after authorization of a complaint has 
been given to a regional director, it is possible to dispose of the 
case without the necessity of formal action. In the event a settle- 
ment has been reached but a complaint has been authorized 
though not issued, the approval of the Washington ojffiice is nec- 
essary before the case may be disposed of by that means. The 
regional director here attempts to obtain a settlement reduced to 
writing, and normally he would then prevail upon the union to 
withdraw the charges. A settlement may be reached, however, 
without the union’s withdrawing the charges; and the case is 
closed as adjusted. Whether the union does or does not with- 
draw tlie charge, the case is not elosed until the employer com- 
plies and offers proof of his compliance with the settlement. Af- 
fimiation of employer compliance must be made by the party 
bringing the charge. 

It may happen that after authorization for the issuance of a 
complaint is given the field office discovers additional evidence 
which indicates that the charges forming the basis for the com- 
plaint are insufficient to support a hearing. In that event, the 
regional director secures approval for dismissal of the case. 

Upon authorization, the complaint is actually drawn by the 

issue complaints, 53 were denied. This led to criticism by the Attorney General’s 
Committee on Administrative Procedure, In essence, the criticism grew out of 
the maintenance of a centrahzed control drat had its origin in the days when tlie 
constitutionality of the Act was questionable and the Board scrutinized each case 
with care. It was argued that by 1940 the regional directors had ample precedents 
and tliey might well issue complaints themselves except when presented with 
difficult or borderline issues that demand Board consideration. The saving in 
time would be considerable, and the Board’s legal presentation would still be 
subject to 'Washington control. The Act authorizes '‘the Board, or any agent or 
agency designated by the Board,” to issue complaints. See Monograph No. 18, 
pp. 20-23; Board Press Release R-4073; H. Hearings, F.S.A. Appropriation Bill 
for 1942, YTtli Congress, 1st Session, Part I, p. 509. 

“^*The former requirement of the secretary's approval engendered the criticism 
from the director of the New York regional office that more delay was created 
and tliat this form of centralization ("bureaucracy”) put the regional director 
in a “lowly” position and undermined public: confidence in the regional director 
as a responsible public official. Smith Hearings, Vol. I, No. 10, p. 350. 
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regional attorney and is based upon tlie allegations in the charge 
and the investigation conducted by the field examiner. The 
formal complaint is then served upon the alleged violator, either 
in person or by registered mail. The complaint specifies the 
charges and in effect states the allegations that the Board is going 
to attempt to prove. Accompanying the complaint is a copy of 
the charges brought by the complainant, a copy of the Board’s 
rules and regulations, and notice as to the hearing date and place. 
The Act provides that the hearing shall be held not less than five 
days after the serving of said complaint; and this period was in- 
corporated in the Board’s rules and regulations until 1939, when 
the time period was changed to "not less than ten days after the 
service of the complaint.” Since the notice of hearing accom- 
panied the statement as to the place and date of hearing, it was 
possible that in exceptional cases the respondent would have but 
five days’ notice. The Board deemed this to be wrong in princi- 
ple, hence the change in the period. Actually, the five days’ no- 
tice required under the original rules had seldom if ever worked 
a hardship on any respondent, since the Board always granted 
requests for extensions of time. Ordinarily the Board never 
went to hearing within the specified minimum, although the 
minimum was present if an important case demanded excep- 
tional speed. For the operation of the Board from October 1, 
1935, to June 30, 1939, just two weeks prior to the change in the 
rules, the average number of elapsed days from the complaint to 
the hearing was fifteen 

The rules and regulations extend to the respondent the right to 
file within ten days an answer in which he may set fortli the facts 
which are to constitute his defense. The respondent must admit 
or deny or explain each of the allegations, and under the rules his 
failure to do so constitutes the allegation a true statement. The 
exception is when the respondent is without knowledge, in which 
event he must so state, and the statement operates as a denial. 
Ample right to amend the answer, through the discretion of the 
trial examiner, the regional director, or the Board, exists and may 

Appendix I, Section 10(b), and N,L.R.B. Rules and Regulations, Series 2, 
Article II, Section 5. 

Board Exhibit No, 45, Smith Hearings, Vol. 11, No. 12, p. 445. The figm'e 
is the median and high because of adjournments. Seldom was more than ten 
days’ notice given initially. Monograph No. 18, p. 33. 
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be done even though the complaint has not been amended in any 
way. The reason for the answer is to permit clarification of the 
issues involved, and whenever a respondent clearly denies or ad- 
mits an allegation it is often possible by stipulation to abstract 
that issue from the hearing; and the Board has made liberal use of 
stipulations to avoid long, drawn-out testimony. 

Unfortunately, for several years the complaint was stated in 
fairly broad terminology, so that the answer, likewise constituted 
in broad terms, was tantamount only to a denial and the allega- 
tions had to be tried in the hearing. The breadth of the com- 
plaints was probably partly responsible for a practice carried on 
by respondents for some time, especially in 1937.^® When filing 
answers, they would often request bills of particulars, apparently 
because of a catchall provision in the complaint, which would 
allege that the respondent “by his agents, servants and em- 
ployees,” or “by the above and other acts” had committed certain 
unfair labor practices."' Requests for bills of particulars would 
then ask that the “other acts” be specified or that the “agents” 
be named; and the trial examiners, as a matter of Board policy, 
had to determine whether to meet the request. As a policy, the 
request would be granted where it did not appear that the ob- 
jective of the respondent was to ascertain before the hearing the 
nature of the Board’s technique in proving the allegations, an ob- 
jective which was pursued extensively in at least one region and 
certainly was not unknown in others.*^ Moreover, the request 

During the so-called “Liberty League Era,” so designated because of the 
attitude of the Bar toward tlie Act and the Board. By 1940 tlie attitude of 
members of tlie Bar was improving. The hostile and inritating manner of opposing 
attorneys led one regional director to suggest that attorneys be admitted to prac- 
tice before the Board. The Board’s Rules and Regulations (Article 11, Section 31) 
jiermit it to exclude persons from the hearing by reason of contemptuous conduct; 
but this has seldom been invoked, only, however, because of tlie demonstrated 
tolerance of the Board and trial examiners. In two instances the Board began 
disbarment proceedings against certain counsel for improfessional conduct but 
dropped tlie proceedings when apologies were forthcoming. Monograph No. IS, 
p. 39. 

"" Monograph No. 18, p. 25. Regional attorneys often filed motions to amend 
the complaint during the hearing. Said the Attorney General’s Committee: 

. . The filing of imperfect complaints is unquestionably one of the factors 
wliicli has militated against the Board’s acquiring a reputation for orderly and 
expeditious procedure.” Monograph No. 18, p. 2,6, 

The busy New York region. Smith Hearings, Vol. I, No. 10, p. 343. The 
regional director described the practice of request for bills of particulars as a 
curse — a rash — .” 
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often came at the time of the scheduled hearing, so that it was 
necessary to adjourn.'"’ While there were no doubt cases where 
a bill of particulars was justified, on the whole the Board was met 
with procedure which was essentially dilatory; and the breadth 
of the Board s complaint did not discourage such a tactic. Any 
realism regarding the procedure thus far related shows that the 
respondent would know with what he was charged through the 
copy of the charge he received, plus the conference in which 
he engaged with the regional director, plus a fairly detailed 
statement in a long complaint. Moreover, the Board and the 
regional directors have striven to make the complaints more 
specific and detailed in an attempt to reduce the requests for 
bills of particulars. This, plus the Bar’s change of attitude to- 
ward the Act and its administration, have been somewhat suc- 
cessful. 

Despite the Board’s rules specifying that the failure of the re- 
spondent to deny an allegation shall constitute an admission of 
guilt, the Board proceeds in the hearing to adduce evidence to 
support its undenied allegations. The reason for this procedure 
is the cautiousness with which the Board approaches its task, for 
the order which is to follow a finding is to be based “upon all the 
testimony taken”; hence the Board adduces evidence or uses 
admitted facts as the basis for all orders it issues. Whether a 
reviewing court would or would not permit a respondent to ob- 
ject to an order based upon a failure to deny would probably 
turn upon whether tlie court would regard the respondent as 
fully on notice as to the Board’s procedure.^’- But important here 
is this evidence of the thoroughness with wliich the Board avoids 
legal pitfalls. 

Section 10(b) of the Act provides that the party, which means 
the employer, charged with violation of the Act shall be notified 
as to the hearing; but the Board’s regulations provide for add!- 

The request for an adjoumment was often used as a delay tactic. It became 
so prevalent in the Cincinnati region diat tlie regional director set “phoney dates” 
for the hearing in order to conserve tlie use of tritil examiners, and he recom- 
mended that the practice be axtended. The regional director, when issuing the 
tnmplainy would set a date and advise the cliief trial examiner that the date was 
“plioney” so a trial examiner would not uselessly be sent to conduct a hearing. 
Smith Hearings, Vol. I, No. 10, pp, 248-249. 

’■'"Appendix I, Section 10(c). 

Monograph No. 18, p. 28. 
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tional notification to: ( 1 ) the person or labor organization making 
the charge; (2) any labor organization referred to when there are 
allegations of company domination of a labor organization; and 
(3) any labor organization, not the subject of a company-domi- 
nation allegation in the complaint, which is a party to any con- 
tract with the respondent, the legality of which is put in issue by 
any allegation of the complaint.®^ The Board’s procedure on 
notice appears to have gone through three well-defined stages. 

( 1 ) The Board has always given notice to the respondent and 

to the person or organization bringing the charge. This still con- 
tinues. Prior to February 28, 1938, the Board did not give notice 
to an organization charged with being employer-dominated; but 
on that date the Supreme Court reviewed the lower court’s ruling 
in the Pacific Greyhound One of the issues there involved 

was whether a company-dominated union had to be given notice. 
An affiliate of the AF of L had brought charges of interference, 
restraint, and coercion, and company domination. The Board 
did not give the “Association” (company union) notice, to which 
the lower court said that the 

, . Board was without authority to order the employers to withhold 
recognition from the Association, without notice to it and opportunity 
for a hearing, and witliout an election by the employees to choose a 
labor organization to represent them.” 

The Supreme Court, however, held: 

“As the order did not run against die Association it is not entitled 
to notice and hearing. Its presence was not necessary in order to en- 
able the Board to determine whether respondents had violated the 
statute or to make an appropriate order against them.” 

(2) Despite the court’s holding in the Greyhound case, within 
a short time the Board modified its practice and consistently 
thereafter served the alleged company-dominated union with a 
copy of the complaint and a notice of hearing. Thus, the organi- 

''■“N.L.R.B. Rules and Regulations, Series 2, Article II, Section 5. In tlie third 
category, supra, tlie organization having a contract is made a party. 

N.L.R.R. V. Pennsylvania Greyhound Lines, Inc., et at, 303 U. S. 261 ( 1938). 

V. Pennsylvania Greyhound Lines, Inc., et at, 91 F. (2d) 178, 

CCA-3. 

^^N.L.R.B. V. Pennsylvania Greyhound Lines, et al., 303 U. S. 261 (1938). 
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zation has knowledge of the proceedings, and it may inteiwene if 
its interests appear to be endangered or if it cares to resist the 
imputation of being dominated by the employer/® 

On December 5, 1938, the Consolidated Edison decision was 
handed down by the Supreme Court/' Here, as related to notice, 
the issue was whether the Board was required to give notice to 
the affiliate of a national organization when that affiliate had a 
contract with the respondent who was charged with violating the 
Act. The Board had always taken the position that all parties 
possessing a substantial interest in a case should be permitted to 
intervene to the extent of their interest, and this was modified 
only in the case of the company-dominated union. From its in- 
ception, the Board had given notice to unions whose contract 
might be invalidated by the Board order. The Consolidated Edi- 
son case involved a situation where the Board attempted to give 
notice but committed the error of serving the wrong local of the 
national organization, thereby failing to satisfy the demands of 
procedural due process. The Couii; held that, where a contract 
was involved, the Board should give notice; and the Court re- 
fused to enforce the Board’s order setting aside the contracts' in- 
volved.®® With regard to the Greyhound case as a Board defense, 
the Court said: 

“That case, however, is not apposite, as there no question of contract 
between employer and employee was involved. The Board had found 
upon evidence that the employer had created and fostered the labor 
organization in question and dominated its administration in violation 
of Section 8(2). The statement that the ‘Association’ so formed and 
controlled was not entitled to notice and hearing was made in that re- 

The Board’s policy has always been liberal. Prior to the hearing, inteiA^en- 
tion is controlled by the regional director, and is under the trial examiner after 
the hearing has begun. Article 11, Section 19, of the rules permits any person 
or organization to intervene if an interest can be shown, thouglr interv'ention for 
an alleged company-dominated union is restricted to the issues to \vhieh it is 
related, that is, domination or interference. The petition of a labor organization 
to intervene is deiried where it has been found, in a prior proceeding, to be 
company-dominated. The liberality of the Board in permitting allegedly domi- 
nated organizations to become parties led tlie Attorney General’s Committee f)n 
Administrative Procedure to suggest tliat all such organizations be made parlies in 
the first instance and thereby avoid the “red tape” of a technical motitm to inter- 
vene. Monograph No. 18, pp. 29-30. 

ConsoUclated Edison Co. v. N.L.R.B., 305 U. S. 197 (1938) . 

577 G58 ’ 28-29. S. Hearings on N.l!R.A., Part 3, pp. 
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lation. ... It has no application to independent labor unions such as 
those now before us.” 

This quotation apparently makes the distinction between the 
Greyhound case and the Consolidated Edison case turn on the 
difference between an independent, or nationally affiliated or- 
ganization, and one which has been found to be company-domi- 
nated. But such a distinction seems unreal. The Board never 
brings a charge of company domination with reference to the 
affiliate of a national organization, but rather a charge of inter- 
ference is used simply because the national labor organizations 
would not tolerate the charge of being company-dominated. But 
more, the Supreme Court’s basis for distinguishing the cases 
presents real difficulties in logic: Since under the Consolidated 
Edison and Greyhound holdings there would be no requirement 
to give notice where there was a Board finding of company domi- 
nation, the Board would be released from the notice requirement 
only after the hearing and a finding; yet it would be pointless to 
have a finding as the basis for the issuance of a notice for a hear- 
ing that supposedly precedes the finding. Or, to describe dif- 
ferently what appears to be an insoluble contradiction, it may be 
said: The union whose contract is threatened by proceedings 
under the Act must be joined as a party in order to fulfill notice 
requirements with certainty, providing the union is not company- 
dominated; the union need not be so joined if it is company- 
dominated, but that can not be known until after the proceeding, 
and then it is too late to know whether proper notice has been 
given. 

In a later case, the Board drew a fine distinction between the 
Court’s holdings: The Greyhound case, argued the Board, ap- 
plies where a contract between a labor organization and an em- 
ployer is itself an unfair labor practice, such as a closed-shop con- 
tract with a minority union; but the Consolidated Edison ruling 
applies where organizations are parties to contracts which are 
annulled. 

=■' Consolidated Edison Co. v. N.L.R.B., 305 U. S. 197 (1938 ) . 

•^"To the Board, the Consolidated Edison holding appeared to say that a 
contract could not be invalidated until the union had been heard. This idea was 
changed by the holding in the IVafionai Licorice Co., infra. 

See the Supplemental Memorandum for the N.L.R.B. in the U. S. Circuit 
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Following tile ruling in the Consolidated Edison case, the 
Board modified its procedure not only by giving notice to any 
organization not company-dominated whose contracts were en- 
dangered by the proceedings, but also by making the organiza- 
tion a party to the proceedings.^^ This modification was made 
January 17, 1939, and was later incorporated in the rules revision 
of July, 1939, so that due process since the beginning of 1939 
has been as follows: When there is a charge of company domina- 
tion, the Board serves the alleged company union with a copy of 
the complaint and notice of hearing; and because the Greyhound 
ruling does not require this, due process is more than served 
and protected. When a charge of company domination is not 
involved but the proceeding may bring an order which will affect 
the contractual status of an independent organization, that or- 
ganization is made a party to the proceeding; and this, too, goes 
beyond the due process requirements as required by the Consoli- 
dated Edison case.'^® The complainant likewise automatically 
becomes a party to the proceeding. 

(3) In order to satisfy due process requirements, the general 
rules on service would seem to include all parties whose interests 
might be adversely affected. The employer, of course, is inter- 
ested, since orders run against him; but other parties would ac- 
quire an interest only when the Board’s order required the em- 
ployer to take action which would indirectly affect them, and 
even then there would be risk in generalizations rather than in 
particular cases. Even if a party is indirectly affected, there is 
the question as to whether the effect is such as to require notice 
and a copy of the complaint to be served. For example, the non- 
union man wmuld be affected by an order requiring the employer 
to bargain with a union. An order which required the reinstate- 
ment of employees would affect those hired in the interim to fill 
the places of the reinstated employees. The Board has taken 
the position that such examples do not constitute those affected as 

Court of Appeals for the Ninth Circuit, N.L.R.B v. Cowell Portland Cement Co., 
1939. However valid the Board may have thouglit its distinction, such a Board 
apjyoach did not put tlie Court in tlie position of overruling itself. 

Notice quite often goes to the central labor union. 

To make an independent organization a party may be said to exceed due 
process requirements under the holding in National Licorice Co. v. N.L.R.B,, 60 
S. Ct. 569 (1940). See infra. 
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possessing an “interest” and that the only practical, workable 
criterion of an “interest” such as to make a person an indispen- 
sable party is of such a character that to deny the right of par- 
ticipation would constitute a denial, of due process.^* 

This definition was given meaning in the National Licorice Co. 
case, where the “Balleisen contract” was involved.'‘"’ That con- 
tract, which the Board has always held to be in violation of the 
Act, is implemented through a “shop committee” of some sort and 
is between the employer and “ ‘each and everyone of the em- 
ployees/ ” with the committee in no sense a bargaining agent. 
The Board had ordered the employer to cease giving effect to 
the contracts and to infoim the employees that such contracts 
constituted a violation of the Act. The employer challenged 
. . the authority of the Board because of the absence of the 
individual employees, as parties, to make any order respecting the 
contracts.” The Court said: 

“As the National Labor Relations Act contemplates no more than the 
protection of the public rights which it creates and defines, and as the 
Board’s order is directed solely to the employer and is ineffective to 
determine any private rights of the employees and leaves tliem free to 
assert such legal rights as they may have acquired under their con- 
tracts, in any appropriate tribimal, we think they are not indispensable 
parties for purposes of the Board s order and the statute does not re- 
quire their presence to the present proceeding and there was no abuse 
of the Board’s discretion in its failure to make them parties.”'^® 

Any other holding by the Court would have rendered Board 
administration a practical impossibility. To have hundreds of 
parties to a proceeding would be unthinkable, hloreover, this 
holding by the Court aided the Board through clarification of the 
Consolidated Edison csLse7^ Despite the National Licorice Co. 
decision, the Board still exceeds the due process requirements 
both as to notice and as to persons and organizations as parties; 
and if one excludes the inadvertent error in the Consolidated Edi- 

S. Hearings cm N.L.R.A., Part 3, p. 557. 

•i" National Licorice Co. v. N.L.R.B., 60 S. Ct. .569 (1940). 

■ Ibid. ' . ■ 

‘^Mbid. ' " 

Monograph No. IS, pp. 29-30. 
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son case, there is no court reversal of the Board because of failure 
to give notice to, or permit intervention by, an interested party.“ 

While the Board practice on notice and parties is impressive 
with regard to due process, the very cautiousness which is there 
desirable raises a question as to the efficacy of the practice when 
one considers the broader effects. If the Act is regarded as the 
legislative basis for the implementation of broad social policy 
and if the benefits accruing to individuals in any given proceed- 
ing are incidental, then it is arguable that the Board ought to 
take a different attitude toward who should be constituted par- 
ties. The Board itself did regard “. . . the act as not conferring 
a private right of action upon the person or labor organization 
making the charge, but as placing upon the Board the responsi- 
bility for enforcing the public policy which the act embodies. 
. . .” This followed the spirit of the House Committee on 
Labor when, in reporting the bill, it said: 

. . No private right of action is contemplated. Essentially the 
unfair labor practices listed are matters of public concern, by their 
nature and consequences, present or potential; the proceeding is in 
the name of the Board, upon the Board’s formal complaint. The form 
of injunctive and affirmative order is necessary to effectuate the pur- 
pose of the bill to remove obstructions to interstate commerce which 
are by the law declared to be detrimental to the public weal,” ““ 

The Supreme Court regarded the Act primarily as the imple- 
mentation of public policy when it said in the National Licorice 
Co. case: 

“The proceeding authorized to be taken by the Board under the Na- 
tional Labor Relations Act is not for the adjudication of private 
rights. ... It has few of the indicia of a private litigation and makes 
no requirement for the presence in it of any private party other than 
the employer charged with an unfair labor practice. The Board acts 
in a public capacity to give effect to the declared public policy of the 
Act to eliminate and prevent obstructions to interstate commerce. . . . 

“In a proceeding so narrowly restricted to the protection and en- 
forcement of public rights, there is little scope or need for the tradi- 

S. liearings on N.L.R.A., Part 3, p. 558. 

First Annual Report, N.L.R.B., p. 23. 

H. Report No. 1147 on S. 1958, 74tli Congress, 1st Session, p. 24. 
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tional rules governing the joinder of parties in litigation detemiining 
private rights. . . 

The policy of the Board whereby a complainant becomes a 
party, then, does not appear legally necessary. The hearings are 
often characterized by re-examination and re-cross-examination 
of witnesses by counsel for the parties, and one result often is 
annoyance and irritation of the respondent. True, the com- 
plainant has a real interest; but the regional or other Board at- 
torney presenting the case for the Board functions to establish on 
the record the truth of the charges in the complaint, so that active 
complainant participation at this stage does not seem necessary.^* 
Not only is the hearing pace slower, but such participation con- 
tributes the wrong idea to public enlightenment as to the Board’s 
function. It is to be expected that in a proceeding between an 
employer and the Federal government that the employer would 
appear with counsel; but the appearance in the same case of 
counsel for a labor organization leaves with the public the idea 
that the agency is prosecuting the employer for the union, which 
idea conjures up other ideas of one-sidedness, unfairness, wrong 
public policy, bias, prejudice, and the whole gamut of similar 
terms which have been the stock-in-trade of opponents of the Act 
and the Board. There may be some truth in the idea that the 
Board is trying the case for the union, but the broader implica- 
tions of the Act prevent .such a conclusion as the important one. 
Unfortunately, the public and employers lose sight of the broader 
implications under the stress of courtroom procedure. Public 
relations and the administrative process might then suggest that 
the Board change its practice with respect to making the com- 
plainant a party in order that the Board render all possible ap- 
pearance of implementing public policy. 

^'''National Licorice Co. v. N.L.R.B., 60 S. Ct. 569 (1940). 

The Attorney General’s Committee on Administrative Procedure takes the 
position that there is considerable doubt if the complainant should be made a 
party in any cases not at the “trial stage,” although the complainant would still be 
permitted to file exceptions to the intermediate report. The Committee pointed 
out that the F.T.C., under somewhat analogous circumstances, refused “to permit 
inter\’ention by those who wish to support the complaints issued by it, and has 
not regarded as parties those who initiated its action by filing charges against 
the respondent. In order to reduce expenditure of time, to eliminate a frequent 
source of added friction, and to retain control over its own trial hearings, the 
Board should follow the lead of its older colleague, upon whose procedure its own 
is so closely patterned.” Monograph No. 18, pp. 30-32. 
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There is another angle to the question of proper public rela- 
tions. Unions and their members feel that their status is being 
protected when their attorney is on the scene “protecting” their 
interests, as indeed it is. Often the leadership of a labor organiza- 
tion has a struggle to maintain not only its position but the organi- 
zation itself as a going concern. When the leader can point out 
to the workers that the union’s attorney is watching evmry move, 
he has an effective and important organizing weapon. To remove 
the c6mplaining union as a party v^^ould, therefore, engender the 
ill will of union leaders and also, to some extent, the ill will of the 
rank and file. In light of the nature of the Act, this narrower 
public-relations problem can not be ignored; yet as between woo- 
ing the public and employers, or the unions, perhaps the former 
would be the better alternative. The considerations attached to 
an expedited hearing that would result from fewer parties add 
force to such an alternative. 

The Act specifies that the Board shall have power to issue a 
complaint “whenever it is charged that any person has engaged 
in or is engaging in any unfair labor practice , . . and the com- 
plaint must state the charges in that respect.^® The question is 
then presented as to amending the complaint, since often the 
investigation reveals unfair labor practices that the charge has 
not covered. Since the complaint is supposed to state the charge 
and since the Board’s caution not to violate procedural due pro- 
cess restrictions is thorough, whenever the Board finds violations 
of the Act during the investigation it has the charge amended to 
provide the proper foundation for all violations alleged in the 
complaint. Thus is avoided any possibility of reversal based on 
the proposition that the jurisdiction of the complaint shall extend 
only to tliose practices alleged in the charges under the tenns of 
the act.®® This painstaking maneuver, while again demonstrating 
the legal thoroughness, was unnecessary under the ruling by the 
Supreme Court in the National Licorice ca.se. There the em- 
ployer contended that the charge was a “fiirisdictional prere- 
quisite to the complaint and the subsequent proceedings, and that 
they [the proceedings] are restricted to the specific unfair labor 
practices alleged in the charge. . . But the Court said: 

"•’Appendix I, Section 10(b). 

Monograph No. 18, p. 24. 
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“It is unnecessary for us to consider now how far the statutory re- 
quirement of a charge as a condition precedent to a complaint excludes 
from the subsequent proceedings matters existing when the charge 
was filed, but not included in it. Whatever restrictions the require- 
ments of a charge may be thought to place upon subsequent proceed- 
ings by the Board, we can find no warrant in the language or purposes 
of the Act for saying that it precludes the Board from dealing ade- 
quately with unfair labor practices which are related to those alleged 
in tlie charge and which grow out of them while the proceeding is 
pending before the Board. The violations alleged in the complaint 
were but a prolongation of the attempt to form the company union 
and to secure the contracts alleged in the charge. All are of the same 
class of violations as those set up in the charge and were continua- 
tions of them in pursuance of the same objects. The Board’s jurisdic- 
tion having been invoked to deal with the first steps, it had authority 
to deal with those which followed as a consequence of those already 
taken. . . 

As a practice at the close of a hearing, the Board uniformly 
moves that the pleadings be conformed to the proof; but this is 
to cover minor inaccuracies which might have existed in the com- 
plaint and is not in lieu of an amended complaint to cover viola- 
tions litigated but not offered in the complaint. This again may 
be an example of legal thoroughness since the Federal Rules of 
Civil Procedure would probably support a motion to conform 
the pleadings to substantial matters litigated.^® Substantial 
amendments bring a continuance if the original complaint is ex- 
tensively altered; but an amendment to the complaint which adds 
only, for example, the name of another employee discriminated 
against does not halt the hearing.^^ Some amendments, while not 
requiring that the hearing be halted, have no proof adduced until 

•''Naiional Licorice Co. v. N.L.E.B., 60 S. Ct. 569 (1940). 

15(b) of the Federal Rules of Civil Procedure provides; “When issues 
not raised by the pleadings are ti'ied by express or, implied consent of the parties, 
they sliall be treated in all respects as if they had been raised in the pleadings.” 
Monograph No. 18, p. 26, 

•’’'‘'In an attempt to reach an agreeable date, unions are sometimes consulted 
when a continuance is requested. This is not necessary, but again it is to serve 
public relations. Granted that unions are justly critical of delay, still again there 
is here the appearance of the Board’s agents prosecuting for the union in a 
hearing that is essentially between the employer and the Government. Con- 
tinuances are a matter of discretion witli the regional director, trial examiner, and 
Board, depending upon tlie stage of the proceeding. 
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the parties have had opportunity to prepare/’" The amendments 
to the complaint may be made by the regional director prior to 
the hearing; by the trial examiner during the hearing and until 
the case has been transferred to die Board; and thereafter, prioi- 
to the issuance of an order, by the Board itself. 

Once the Authorization Committee has authorized the regional 
director to issue a complaint, a hearing date is still to be set; and 
this is a matter of consultation between the Authorization Com- 
mittee and the chief trial examiner. Prior to December 1, 1939, 
regional attorneys had demonstrated an inability to narrow the 
issues to be tried and at the same time to adduce for the record 
the testimony needed to sustain the charges without cluttering 
the record with a mass of irrelevant material. Attorneys trying 
the case for the Board were supposed to interview all witnesses 
who were to testify and were supposed to prepare a brief for the 
trial. Because the records left so much to be desired, the Board 
created a specialized group within the litigation section, which 
group’s permission was required before the chief trial examiner 
issued a hearing date. Such permission was given only after the 
group had reviewed and passed upon the case, in order to narrow 
issues and to eliminate irrelevant evidence or allegations likely to 
fall in the hearing. Nor did the work of the specialized group 
then end: focus was next turned on the trial attorney; the case 
was followed closely; suggestions were made as to the presenta- 
tion of the case, the issues, the evidence, the progress of the case, 
and, in short, all matters that would improve the record and 
shorten the hearing. The impressive success of this machinery 
was seen within a few months through shorter records on the 
average, faster flow of cases, better use of trial examiners, and a 
lesser burden upon the review section. 

Following internal reorganization of early 1941, the analysis 
of cases where a complaint is to issue is made by the chief of tlic 
Case Clearance Unit of the litigation section, who, with the Di- 
rector of the Field Division and General Counsel, compose the 
Authorization Committee.®^ 

°° If a substantial amendment is involved, tlie employer receiN-es a copy of the 
amended complaint and legal notice. 

Hearings, F.S.A., Appropriation Bill for 1942, 77th Coimress, 1st Session, 
Parti, pp. 509,527.. : _■ 
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A. The Hearing 

The place of the hearing is always the Board’s offices or other 
Government locations within the immediate locality where the 
violations are alleged to have occurred. This is to preserve the 
appearance of impartiality and at the same time not inconven- 
ience the parties to the proceedings. In some instances, the 
Board has exercised its right under the Rules and Regulations to 
transfer a hearing from one region to another. 

The hearing itself is in most respects very similar to a purely 
judicial trial. Indeed, it is often spoken of by various members 
of the Board’s personnel as a trial proceeding, and the Board’s at- 
torney usually “prepares the case for trial.” The attorney for the 
Board is not, according to the instructions he receives, supposed 
to view himself as a “prosecuting attorney,” but rather he is to en- 
visage his task to be the development of the facts in such fashion 
that when placed in the record they will constitute “a complete 
and legally impregnable record that will pass the scrutiny of the 
court.” ^ While the Board had some experience with overzealous 
attorneys who believed their sole task was to win the case, at least 
before the trial examiner, it has not tolerated other than an or- 
derly presentation of evidence by its own attorneys. The Board 
insists that its trial attorneys must carefully prepare their cases 
and be familiar with all evidence, even that which may disprove 
the Board’s case." The close attention to detail and the objective 
of establishing facts do not, despite the Board’s warning, erase 
all the traces of the “prosecuting attorney” from the Board’s trial 
attorney. Clearly, he is attempting to perform for the body poli- 
tic a function similar to that performed by the prosecuting attor- 
Monograph No, 18, p. 30. 

- The attorney cooperates with counsel for the complainant prior to, and dur- 
ing, the trial. 
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ney. Not only tlie regional attorney but the representatives of 
the Board in the regional office, who have interviewed the parties 
and Mutnesses, believe the allegations of the complaint. Through 
its Washington personnel authorizing the issuance of the com- 
plaint, the Board thinks the allegations are probabhj true because 
of the general confidence of the Board in the judgment of the 
regional personnel. The hearing is to establish by public ex- 
amination and cross-examination the truth or falsity of the allega- 
tions, as well as to develop a record which will be legally sound; 
and such hearing has in many cases failed to materialize in fact 
the probability created by the allegation. 

The employer is always represented by counsel at the hearing. 
The respondent’s counsel carries out, the “trial aspects” of the for- 
mal proceeding by introducing defense evidence to disprove the 
allegations and by cross-examining the witnesses of the Board’s 
attorney. Not only the respondent but also any intervening par- 
ties, which ordinarily are other unions, have representation at 
the hearing; and each intervenor’s position is presented. 

The trial examiner is delegated to a case by the chief trial 
examiner a short time before the hearing date. The panel of 
trial examiners consists of full-time and regular employees, al- 
though the Board made use of per diem trial examiners in the 
past. During the early years of the Board’s existence, w’hen im- 
portant issues were being resolved and important cases were be- 
ing tried, Board members themselves went on circuit and heard 
some ten cases.® When, however, the burden began to press, it 
was no longer feasible for the members to hear cases, since they 
had to devote their full energies to the rendering of decisions and 
the care of their administrative duties. 

In delegating the trial examiner to a case, the chief trial ex- 
aminer gives attention not only to his calendar but also to the 
type of case and the type of trial examiner he has and will have 
available. Constant variations from calendar plans are necessary 
because of the inability to predict how the hearings will them- 
selves proceed and how long they will take; and the burden has 

® In Detroit, Pittsburgh, and Cincinnati. All Board member.s heard the Frueliauf 
case, and the Jones and Laughlin case was heard in part by the entire Board and 
in part by Chairman Madden. These two cases were among the well-known five 
decided by the Supreme Court on April 12, 1937. 
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always been so heavy that, as a matter of retaining ilexibility and 
making full use of the staff, the chief trial examiner has never 
been able to delegate men to a hearing far in advance. Even if 
staff demands permitted the delegation of trial examiners well in 
advance, there would still be a hesitancy to make their identity 
known prior to the hearing. The Board desires to maintain func- 
tional distinctions, and to facilitate this the regional office and the 
parties are not informed as to the trial examiner’s identity. When 
a trial examiner enters a case, he has received and presumably 
read the complaint, the charge, and the answer, and no more; and 
his contact with members of the regional office, which would 
provide insight on the merits of the case, is discouraged. It is 
wrong to suppose that no contact exists between the trial ex- 
aminer and the regional office once the trial examiner has arrived 
for a hearing. Indeed, the approach of the chief trial examiner is 
that the trial examiners are adults, and they are simply informed 
that fraternizing with Board attorneys is not permitted. The 
trial examiner must call at the regional office for his mail and must 
be in touch with the office so that he can be reached from Wash- 
ington.^ It follows that the trial examiners become acquainted 
with the regional staff people; and the trial examiners constitute 
a source of information on latest developments in Washington, 
especially in those regional offices farthest removed from the 
Board, the Congress, and the labor organizations’ national head- 
quarters. 

It sometimes occurs that the trial examiner, after reading the 
complaint and answer, is unable to familiarize himself with the 
pleadings as he is supposed to do before the hearing begins. In 
that event he is instructed to have a conference with the counsel 
for the parties, but he is warned not to have any conferences with 
the Board attorney alone. Often during such conferences and 
through similar ones during the hearing, procedural matters are 
discussed by the parties’ counsel and the trial examiner; and a 
settlement often evolves from such conferences. This is similar 

When the staff was still “young,” the regional directors and trial examiners 
sometimes consulted before tlie hearing began, or during the hearing. In tlie- 
Cincinnati Milling case, so as to £i.s.sure due process and a fair liearing, the Board 
\acated its order and ordered a new hearing because tbe trial examiner iind 
regional director consulted before and during tire hearing. Smith Hearings, Vol. 
I, No. H, pp. 277-278. Trouble is no longer encountered on this score. 
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to the action of a judge who, when hearing a suit, attempts first 
to reach a settlement with the parties and thereby conserve the 
resources of the state. 

Once a hearing is under way, the trial examiner is no cloistered 
moderator, although he must be fair and impartial toward all 
parties and counsel. But, on the one hand, the trial examiner 
may if he wishes consult with his superior; and, on the other 
hand, the trial examiner has a definite responsibility to get the 
facts into the record. While both of these relationships represent 
departures from such characteristics as surround a purely judicial 
ofiRcer such as the judge," neither precludes judicious manner and 
proper control so that the hearing goes forward in an orderly 
manner designed to command the respect of all parties. The trial 
examiner is under instructions to confer with the chief trial ex- 
aminer in Washington whenever questions arise, the answers to 
which are in doubt. Even if no questions arise, in order to ex- 
pedite the hearings the chief trial examiner follows the trial ex- 
aminer through weekly reports or daily contacts. This has en- 
gendered criticism that the trial examiner has no opportunity to 
be an independent moderator because he is constantly influenced 
in his conduct of the hearing.'* 

After opening infonnational remarks by the trial examiner as 
to procedure on corrections of the record, exceptions, motions, 
and other such matters, the trial examiner assumes the role of a 
trial referee. As such, he performs certain judicial functions, such 
as to decide on the relevancy and irrelevancy of evidence, to rule 
on motions, and, broadly, to moderate the trial. Because he per- 
forms these functions of a purely judicial nature, critics of the 
Board have decried departures from these functions; and there is 
centered in the trial examiner and his functions the shibboleth of 

In a judge-ancl-jury trial the jury detemiines the set of facts, and tire judge 
states the law that is applicable to possible factual situations. 

‘'“Examination of numerous telegrams sent and received by the office of the 
Chief Trial Examiner reveals an almost complete dependence by the trial exam- 
iners upon tlie instructions of the head of this Division, even as to the most minute 
points of substantive law and evidence. 

“The conclusion is inescapable that either die trial examiners have been con- 
sidered entirely inadequate to perfonn the simplest functions of their office or 
there has been unwarranted intervention of the administrative into tlie judicial 
function by the office of the Chief TriaL Examiner, acting as a super-review 
authority.” 

Report on the Investigation of the N.L.R.B., Intermediate Report of the Special 
Committee, 76th Congress, 1st Session, H. Report No. 1902, p. 44. 
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“prosecutor, judge, and jury.” In a sense, the trial examiner does 
perform three categorically different functions. In addition to 
the judicial functions noted, the trial examiner functions actively 
as does a prosecutor or a defender when he calls for witnesses, or 
documents, or evidence. He functions as a jury when he actively 
determines facts. And when, through the intermediate report, he 
decides how the evidence appealed to him when he weighs it 
and makes recommendations to the Board as to how the employer 
may conform with the law, he functions again as a judge. This 
mixture of functions is deliberate on the part of the Board, and 
the Rules and Regulations make it the “duty of the Trial Examiner 
to inquire fully into the facts as to whether the respondent has 
engaged in or is engaging in an unfair labor practice. . . ’ 

Whereas a jury and trial examiner may both function to ascer- 
tain the facts, the trial examiner s responsibility is active participa- 
tion in order fully to explore the case. The instructions to the 
trial examiner direct that “. . . An impartial attitude will not 
prevent the Trial Examiner from vigorously questioning wit- 
nesses during a hearing, for he is under a duty to get into the 
record all the facts in the case, even at the cost of seeming to en- 
gage in cross-examination. . . Likewise, he . . must be 
ever alert to see to it that all relevant sources of material are 
fully explored. This does not mean that he should interrupt coun- 
sel in their presentation of evidence, but leather that he should not 
permit the record to be closed until he has fully satisfied himself 
that all relevant, competent, available evidence has been pro- 
duced, either by the parties or, if necessary, by the Trial Exami- 
ner.” 

'' Series 2, Article II, Section 24. 

Smith Hearings, Vol. II, No. 1, p. 9. 

■’Monograph No. 18, p. 38, Footnote No. 74. 

In Montgomery Ward ir Co., Inc., v. N.L.R.B., lOS F. (2cl) 147, CCA-8, the 
court discussed the freedom of the trial examiner to question witnesses and to 
elicit or clarify testimony but held that “he should do so as an impartial partici- 
pant and not as an advocate endeavoring to establish one side or the other of the 
controvers)' before him. 

“Tliis record is full of instances of hostile and searching examination of wit- 
nesses . . . The extreme acthity of tlie examiner in questioning of witnesses is 
{[iiite cn ident — there is not much hazard in estimating that probably one-half of 
the pages of this record confined to testimony would show some questions by the 
(waminc'r. Counsel for the Board seems to have been proficient and this exag- 
gerated participation by the examiner is not commendable — it is likely to, as it 
did here, shade into partisan activity . . .” (Continued on p. 258.) 
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Tile trial examiners follow the instmctioiis and often do par- 
ticipate actively in developing the record, and the chief trial ex- 
aminer approves a prod by the trial examiner to encourage the 
Board’s attorney to develop the case fully. The duty to de- 
velop the case has, on rare occasions, extended into the area 
where courts are likely to find a denial of due process. Two cases 
only, as of June 1, 1940, may be cited where the courts found the 
action of the trial examiner prejudicial. In the first case, Mont- 
gomery Ward <b- Co., Inc., v. N.L.R.B., the court said fairness was 
denied and was manifested . . by omissions from the record of 
occurrences at the hearing; by unfairly restricting examination 
and cross-examination by counsel for the company and inter- 
vener; by a hostile attitude toward witnesses ( whether called by 
the Board or not) who might be supposed to favor the company 
or intervener; and by an obvious attitude of bias in other in- 
stances.” “ The other case where bias and prejudice contra- 

But in Cupples Company Mamifactiirers v. N.L.R.B., 106 F. (2cl) 100, CCA-8, 
when the respondent contended that participation by the trial examiner amounted 
to a violation of due process, tlie court said: 

“The petitioner claims tliat it did not receive a full and fair hearing. . . . We 
agree with the petitioner’s contention tliat the Trial Examiner exceeded all reasona- 
ble bounds in examining — or, rather, cross-examining — the witnesses of the peti- 
tioner. The Board was represented by competent counsel, who was in need of no 
assistance in presenting tlie Board’s case. . . . This incident of the hearing illustrates 
the tiTitli of me statement of Judge Stone in tire case of Montgomery Ward 6- Co. v. 
N.L.R.B. . . . The conduct of the Trial Examiner in tlris case, however, differed 
greatly in degree, if not in kind, from that considered by this court in the case 
just referred to . . . Here the Trial Examiner was courteous, and there is noth- 
ing to indicate that his examination of tire petitioner’s witnesses was seriously ob- 
jectionable to the petitioner. ... If a Trial Examiner will only keep in mind 
that the proper exercise of his functions requires open-mindedness, fairness and 
impartiality, and if he will, witirin reasonable Hrnits, pennit each of the parties to 
the proceeding before him to prove his own case, in his own way, by his own 
counsel, he will save himself from criticism and avoid fuimishing any basis for a 
charge that tlie hearing was unfair and tiiat bias was shown. 

“Although we think that the conduct of the hearing by the Trial Examiner is 
justly subject to criticism, we do not tliink that it was so unfair as to constitute a 
denial of due process.” 

1G3 F. {2d) 147, CCA-S, It is said tliat the parties, upon going to the 
circuit court with a typed record, agreed to exclude large portions fiy tlic use of 
asterisks. The court did not fully understand this and interpreted the asterisks 
as connoting “off the record” proceedings by the trial examiner. 

While reversing the Board, tiie court also said: 

“In other instances ... before this court, the examiners have evinced an 
understanding of the grave responsibilities of their position and duties. They 
have endeavored to meet those responsibilities and accord fair bearings. It is 
unfortunate that there should be exceptions. This is one such.” 

The case was the first one tried by the trial examiner involved. 
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vened the requirements of due process was the Inland Steel case 
where, after pointing to extensive proceedings ‘‘off the record,” 
subpoena requirements deemed unjust, and the hostile manner of 
the trial examiner, the court cited the Montgomery Ward case 
and remanded the case to the Board for hearing anewd^ This 
was done despite the fact that the Board, realizing that the trial 
examiner was not performing properly, transferred the case to 
itself before the hearing was finished and relied for its decision 
upon no intermediate report, which might have reflected the 
trial examiner’s deficiencies. 

There have been other cases where, prior to the decision, the 
Board has itself discovered prejudicial rulings by the trial ex- 
aminer; and it always has taken steps to correct the errors. In the 
Bercut-Richards case^" the trial examiner developed testimony 
and then denied counsel the right of examination, and this led to 
a new hearing order by the Board. In the Mount Vernon Car 
case the trial examiner exhibited an hostile attitude toward Wil- 
liam Green. An AF of L affiliate was involved, and without an 
intennediate report the Board transferred the case to itself. In 
the Express Publishing Co. case the trial examiner passed re- 
marks upon the editorials appearing in the respondent’s news- 
papers, and the Board ordered a rehearing before another tiial 
examiner. The record of the Owens-Illinois Glass Co. case ^® was 
set aside because the trial examiner denied an offer of relevant evi- 
dence by the respondent. In the West Texas Utilities Co. case 
the trial examiner and counsel for the complaining union entered 
into a serious altercation, which led the Board to order a new 
hearing in the case. 

The negligible number of cases where the trial examiners have 
failed to render a fair hearing are partially balanced by encomia 
which have appeared on case records and which have been re- 
ceived by the Board In many cases parties have complained to 
the courts of a failure by the trial examiner to render a fair hear- 
ing, and the pleadings have failed under scrutiny of the judiciary. 

‘ Inland Steel Co. v. N.L.R.B., 109 F. (2d) 9, CCA-7. 

12 13 N.L.R.B. No. 14. 

12 11 N.L.R.B. No. 46. 

118 N.L.R.B. 162. 

12 11 N.L.R.B. 162. 

iiNo. C-847. 

1'^ Smith Hearings, Vol. II, No. 2, p. 64. 
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Considering the antagonism often facing the trial examiner by 
counsel for parties and the frequent failures of the members of 
the Bar to conduct themselves in accord with the better traditions 
of the profession, die record is indeed presentable. 

The ‘prosecutor, judge, and jury” criticism, as emanating from 
the activities of the trial examiner, probably is neither valid nor 
invalid. Rather, it is largely a result flowing from two distinct 
attitudes toward the trial examiner s function in the administra- 
tive process. The maintenance of contact between the Washing- 
ton office and the trial examiner during a hearing and the par- 
ticipation in an active fashion by the trial examiner in the elicita- 
tion and elucidation of facts for the record, reflect the idea that 
the trial examiner is not to be thought of as a judicial officer only; 
in part he so functions, but more, he canies on other functions. It 
is this combination of functions which distinguishes the trial ex- 
aminer from a judge only, and those who take this attitude toward 
the trial examiner contemplate his role to be the functional one of 
operating as an appendage of the Board itself for what is essen- 
tially an investigation, not a trial. The other attitude toward the 
character of the trial examiner is that which regards him and his 
role as exactly comparable to that of a judge, an attitude which 
obviously supports a conclusion that the trial examiner should not 
participate actively in ascertaining the facts and incorporating 
them in the record lest he endanger his role of dispensing justice 
as an initial court. The broader issue is the nature of the admin- 
istrative process. If the Board functions as an appendage of the 
legislature to ascertain departures from public policy, then there 
is no reason why tlie Board and its agents should not be con- 
cerned immediately with all stages of a case; but if there is a be- 
lief that the process can be broken down and separated into neat 
categories or stages where diflEerent functions are performed, then 
the comparison of the trial examiner and the judge holds. As the 
administrative process has matured, the former idea would seem 
to be theoretically correct; and it is only a failure to understand 
that process or a deliberate attempt to misrepresent the nature of 
the process in the public mind, which supports the latter idea. 

A mid-position has been taken by Dean Garrison of the Uni- 
versity of Wisconsin Law School. He has recognized the charac- 
ter of the administrative process but reasons: 
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“The Trial Examiner in many ways is the most important person in 
the administrative process. It is he who hears the witnesses, who 
must determine their credibility and the weight to be given their 
testimony. It is upon his report and analysis of the testimony that 
the Commission or Board will be largely guided in reaching its own 
ultimate findings of fact, and moreover, his demeanor in the hearing, 
his courtesy, his fairness, his firmness, his justice and wisdom and 
common sense in ruling on matters of evidence — ^upon all these factors 
will depend very largely the judgment which the parties litigant may 
have with respect to the worth of that particular agency. 

“Now I think that if Trial Examiners were to be independently ap- 
pointed by some agency other than the agency upon whose cases they 
sit, and if more seasoned and capable men could be attracted into 
the business of serving as Trial Examiners,- make it a career and a 
dignified career, there would be a very considerable improvement in 
the whole administrative system. Such a method of appointing Trial 
Examiners I think should extend generally throughout the administra- 
tive system.” 

To support the Garrison idea, there are the following favorable 
points: the “prosecutor-judge-jiiry” idea might be abolished; 
smaller agencies not now able to afiFord trial examiners might be 
able to do so; better talent might be attracted through the offer 
of tenure, higher pay, and more variety in tasks because of work 
to be done for the different agencies; better trials; better records; 
fewer obstructive tactics by opposing counsel; fewer appeals to 
the Boards and Commissions; and fewer appeals to the courts. 
The mechanical problems of political insulation and where and 
under whom to put such a “panel” would be less important than 
the change which would be wrought in the administrative process, 
for the Garrison suggestion really relates to the administrative 
process generally and not to the National Labor Relations Board 
alone. 

If such an independent panel were to be set up, there would 
be an almost inevitable tendency for the trial examiners within 
the agency to specialize, since the technicalities of a multitude of 
different agencies would be too much for even the most com- 
petent men to master; and without such specialization there 
would likely be tremendous confusion and a bewildering array 
of differing interpretations of the laws under wbich each particu- 
is Smith Hearings, Vol. II, No. 13, p. 497. 
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lar agency operated. Yet to have the specialization might tend 
to destroy the independence which would be its raison cFStre. 

As the administrative process has developed, the trial examiner 
not only carries judicial functions, but he also calls the attention of 
the Board to matters of policy and interpretation of the law and 
makes administrative decisions in order to expedite hearings and 
to economize the staif and funds. Such is possible because the 
Board controls the trial examiner as a part of the whole adminis- 
trative process, and the trial examiner is conversant with Board 
policies. If the panel idea were to be used, it would mean, even 
with the specialization necessary to implement the public policy 
as interpreted by the agency, the crystallization of the functional 
processes into separate categories under the administrative proc- 
ess as a whole. This might be a self-defeating “improvement,” 
for the vitality of the administrative process has been in the com- 
bination of functions, not in their separation; hence such a change 
should be well contemplated and considered before introduced. 

Under the Act, testimony or documents may be subpoenaed by 
the Board for the hearing.’® Applications are filed with the re- 
gional director prior to the hearing and with the trial examiner 
during a hearing. Under the Board’s rules and regulations such 
applications must . . be timely, and shall specify the name of 
the witness and the nature of the facts to be proved by him, and, 
if calling for documents, must specify the same with such particu- 
larity as will enable them to be identified for purposes of produc- 
tion.” The rule is so stated in order to prevent respondents go- 
ing on “fishing expeditions” and ascertaining knowledge about 
union records which can be used against the union later or during 
the hearing. It is also desired to avoid the use of the subpoena 
to obstruct and delay or to obtain evidence which, when pre- 
sented, would be irrelevant.’’ 

In the event the Board errs, there is remedy in the courts upon 
review of the case. Such review, however, did not repair what 
even the Board came to view as an unfair subpoena procedure 

Appendix I, Section 11(1). Only a member of the Board may issue the 
subpoena under the Aet. 

Series 2, Article II, Section 21. 

The employer sought subpoenas to summon 1000 witnesses in the Inland 
Steel case. See H. Hearings on Independent Offices Appropriation Bill for 1939, 
75th Congress, 2d Session, p. 735. 
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as it existed for several years. Since the Act requires that the 
subpoena be issued by a Board member, any applicant facing a 
hearing was required to apply to the Board and file his applica- 
tion in Washington, in contrast with the trial attorney for the 
Board who simply applied to the regional director or trial exam- 
iner, who were supplied with a sheaf of subpoenas already 
signed. ““ The basic unfairness attaching to the procedure as be- 
tween the routine facing the respondent and that facing the 
Board’s trial attorney led to suflBcient criticism which, together 
with criticism from the trial examiners and regional directors, was 
sufficient to bring in 1938 a change in the method of issuing sub- 
poenas."'* In form, the Board still issues the subpoena and is re- 

Some regions even turned over to the regional attorney tire signed subpoenas, 
so that no control v^as exercised by the regional director or tidal examiner. The 
Attorney General’s committee regarded this practice as too much freedom leading 
to unjustified use of the subpoena power. Monograph No. 18, p. 45. 

23 Wilson ir Co. v. N.L.R.B., 103 F. (2d) 243, CCA-8, the employer pleaded 
that the Board’s subpoena procedure violated due process requirements; but the 
court ruled to the contrary. In the Fansteel case, 306 U. S. 240 (1939), the em- 
ployer argued in his brief that he was denied due process by the procedure; but 
the Supreme Court made no mention of tlie argument in its decision. 

In Inland Steel Co. v. N.L.R.B., 109 F. (2d) 9, CCA-7, tlie court severely criti- 
cized the subpoena procedure. This decision, handed down January 9, 1940, came 
late, since the Board proceeding began in 1937 and the hearing before the trial 
examiner was completed October 13, 1937. The following excerpts do not, then, 
apply to present Board procedure. The excerpts are of importance because tliey 
indicate the objections to tlie subpoena procedure as originally used, and in 
chastising the procedure the court used a phrase that has been widely quoted to 
“prove” that the administrative process must be changed. The use of the phrase 
is really indicative of the court’s own opposition to the rise of the quasi-judicial 
process. Italics are supplied. 

“. . . The Board . . . argues that die [subpoena] rule does not apply to it 
because it is not a party to the proceedings . . . The fact is, the rule was not 
applied to counsel for the Board, and, therefore, he was not required to file such 
application. When petitioner raised tlie question , . . counsel for the Board 
stated: 

‘That the rules and regulations do not provide diat the Board must apply to 
itself for subpoenas; that to construe the rules in that manner would be ridiculous; 
and that for both of those reasons the practice is that the Boai'd docs not apply 
to itself for subpoenas.’ 

“As.suming that counsel for tlie Board correctly appraised the situation, and we 
think it did, it discloses the unfairness of the procedure employed. It also illus- 
trates, ill a minor fashion, what this record, as a whole, convincingly discloses — 
that is, the danger of imposing upon a single agency the multiple duties of prose- 
cutor, judge, jury, and executioner. The further assumption that the ruling of 
the Trial Examiner was in compliance with the Board’s rule does not improi-e the 
situation — it merely shows the rule itself is unfair and discriminatory. 

“. . . Petitioner was required to make application for subpoenas, not to the 
Examiner or Regional Director, but to tlie Board or a member thereof in Wash- 
ington, specifying the ‘name of the witness and the nature of the facts to be 
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sponsible for it, but discretion rests in the regional directors and 
trial examiners for the use to be made of the subpoena power."^ 
Criticism has apparently subsided since the employer may equally 
with the Board attorney obtain material needed for his defense, 
and delay resulting from the Board itself passing on subpoena 
requests has disappeared. Delay was often said to be injurious 
since the time necessary to obtain approval from Washington 
during a hearing was so great as to destroy the effectiveness of 
the testimony or document to be offered in evidence. Whether 
the application shall be granted or refused is still a matter of dis- 
cretion, and there is insistence upon the applicant’s indicating 
the nature of the testimony to be produced. 

The Act provides that “In any such proceeding [hearing] the 
rules of evidence prevailing in courts of law or equity shall not be 
controlling.” The assumption of the statute is, as in other stat- 
utes creating similar tribunals, that the Board will decide cases in 
accordance with the weight of the evidence. When cases go to 
reviewing courts, Board findings as to the facts must be accepted 
by the court if such findings are supported by “evidence.” From 
the Board’s inception there has been court review of the Board’s 
evidence procedure under the allegedly “inadequate” evidence 

proved by liim.’ How the Board in Washington, or a member thereof, could be 
in a position to determine tlie materiality of ‘the nature of the facts to be pro\’ed,’ 
especially where the issues were as numerous and complicated as they were in 
the instant case, it is difficult to understand. Wai\’ing aside this thought, how- 
ever, a burden was placed upon one side which did not exist as to the other in 
the matter of obtaining witnesses. The situation may be aptly stated thus: 
Petitioner, in order to obtain a subpoena, was I’equired to present to its opponent 
an application therefor with notice as to what it expected to prove by the witness 
desired to be subpoenaed. Thus, it was within the discretion of the Board (tlie 
prosecutor if not a party) to determine when process should issue in favor of the 
one to be condemned.” 

“It is further argued by the Board that petitioner’s complaint is without merit 
because there is no showing that evidence favorable to it was excluded. This 
argument hegs the question. We are not now considering the extent to which 
petitioner was prejudiced, but whether it was, by such procedure, deprix cd of a 
substantial right, or whether the procedure employed placed it at a disadx antagc 
in contrast with its opponent. It is also argued that the rule is reasonable because 
petitioner , . . has a right to make application to this court to adduce additional 
evidence. This argument also is not tenable. Such provision has no bearing upon 
what we regard as an unreasonable and unfair restriction upon petitioner’s right to 
the process of subpoena.” 

With the exception already indicated in the investigation stage, xx'hcrc Board 
approval is necessary. 

"^Appendix I, Section 10(b:). 
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requirements, yet there has been widespread and heated criticism 
directed against the Act because it does not require the Board to 
follow the rules of evidence prevailing in courts of law. 

The Board’s evidence requirements are for all intents and pur- 
poses identical with those of other administrative agencies; and 
in one of the original cases coming before the Supreme Court in 
1937, it was held that “In the case of statutory provisions like . . . 
[the findings of the Board as to the facts, if supported by evi- 
dence, shall be conclusive], applicable to other administrative 
tribunals, we have refused to review the evidence or weigh the 
testimony and have declared we will reverse or modify the find- 
ings only if clearly improper or not supported by substantial evi- 
dence;” and that, “there was substantial evidence to suj)poi*t the 
findings.” 

The Court further extended this qualification of “substantial” 
in the Consolidated Edison case; “Substantial evidence is more 
than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclu- 
sion . . . and “The obvious purpose of this and similar pro- 
visions is to free administrative boards from the compulsion of 
technical rules so that the mere admission of matter which would 
be deemed incompetent in judicial proceedings would not in- 
validate the administrative order. . . . But this assurance of a 
desirable flexibility in administrative procedure does not go so 
far as to justify orders without a basis in evidence having rational 
probative force. Mere uncorroborated hearsay or rumor does not 
constitute substantial evidence.” Again the Court held that the 
evidence was adequate under this more elaborate test. 

This interpretation by the Supreme Court as to the quality and 
quantity of evidence did not discourage the circuit courts from 
occasionally entering their own judgment as to the facts, thereby 
displacing the Board’s. This problem, too, was thoroughly aired by 
the Supreme Court in the Waterman Steamship case, decided Feb- 
ruary 12, 1940, a case which did not receive any considerable pub- 
hcitv, yet the decision of which struck at the circuit courts for sub- 
stituting their judgment for that of the Board in determining facts: 

'■^’‘Washington, Virginian ir Maryland Coach Co. v. N.L.R.B., 301 U. S. 142 
(1937). Italics supplied, 

-‘Consolidated Edison Co, of N.Y., Inc., v. N.L.R.B. 305 U. S. 197 (1938). 
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“The court below . . . decided that the Board’s order was not sup- 
ported by substantial evidence, said the order was based on mere 
suspicion, and declined to enforce it. Whether the Supreme Court 
properly reached that conclusion is the single question here. 

“We do not ordinarily grant certiorari to review judgments based 
solely on questions of fact . . . however, tlie Board earnestly con- 
tended that the record presented clear and overwhelming proof’ that 
Waterman Steamship Company had been guilty of a most flagrant 
discrimination . . , and that the Court had unwarrantedly interfered 

with the exclusive jurisdiction granted the Board by Congress. The 
Board’s petition also charged that the present was one of a series of 
decisions in which the court below had failed To give effect to the 
provisions of the Act that the findings of the Board as to facts, if sup- 
ported by evidence, shall be conclusive.’ 

“In that Act, Congress provided, ‘The findings of the Board, as to 
the facts, if supported by evidence, shall ... be conclusive.’ It is of 
paramount importance that courts not encroach upon this exclusive 
power of the Board if effect is to be given to the intention of Congress 
to apply an orderly, informed and specialized procedure to the com- 
plex, administrative problems arising in the solution of industrial 
disputes. As it did in setting up other administrative bodies, Congress 
has left questions of law which arise before the Board — but not more 
— ultimately to the traditional review of the judiciary. Not by acci- 
dent, but in line with a general policy, Congress has deemed it wise 
to entrust the finding of facts to these specialized agencies. It is es- 
sential that courts regard tliis division of responsibility which Congress 
as a matter of policy has embodied in the very statute from which the 
Court of Appeals derived its jurisdiction to act. And therefore charges 
by public agencies constitutionally created — such as the Board — that 
their duly conferred jurisdiction has been invaded so that their statu- 
tory duties cannot be effectively fulfilled, raise questions of high im- 
portance. For this reason we grant certiorari. 

. . The Court of Appeals’ failure to enforce the Board’s order 
resulted from the substitution of its judgment oil' disputed facts for 
the Board’s judgment,— and power to do that has been denied the 
courts by Congress. Whether the court would reach the same con- 
clusion as the Board from the conflicting evidence is immaterial and 
the court’s disagreement with the Board could not warrant the disre- 
gard of the statutory division of authority set up by Congress.” 

V, Waterman Steamship Corp., 309 U. S. 206 (1940). While, a few 
circuit courts have tried cases de novo, for the most part they ha^■e not been 
antagonistic to tire board. 
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The development of the evidence rules relating to administra- 
tive agencies began v^^ith a ruling by the Supreme Court in a case 
involving the Interstate Commerce Commission. «The Court, 
while recognizing that the act under which the Commission op- 
erated did not free the Commission from the technical rules of 
evidence, held that the Commission’s proceedings were not lim- 
ited by such rules.^^ When the reason for rules of evidence is 
understood, the criticism against the Board’s evidence procedure 
crumbles, for the administrative process is the opposite of that 
situation which evidence rules are designed to govern, namely, 
the jury trial. Lay juries, it was recognized in the past, are sus- 
ceptible to evidence which might excite prejudice or mislead a 
person untrained in ascertaining facts through legal processes; 
and hence rules of exclusion were developed on the theory that 
inclusion of evidence would be more harmful than its exclusion.'''’ 
The need, then, for abiding by rules of evidence in a court of law 
is evident only when it is clear that the trier of the facts is in- 
capable and inexpert. The administrative agency is not inexpert 
and incapable. The agency is designed to be an expert body; it 
has as a leading function the weighing of evidence and the ascer- 
tainment of facts; and its whole career in practice is largely de- 
voted to an experiential operation following the design. There 
appears no valid reason why this should be changed. 

The trial examiners have the responsibility in the first instance 
of passing on the admissibility of the evidence. Their instruc- 
tions read: 

“It is extremely difficult to state with any exactness what should or 
should not be admitted as evidence. Perhaps the best rule to use 
regarding the admission and exclusion of evidence is the statement of 
the Court in the case of John Bene and Sons, Inc,, v. Federal Trade 

-H.C.C, V. Baird, 194 U. S. 25 (1904), and SpiUer v. A.T.S.F., 255 U. S. 117 
(1920). See the testimony of the Board’s General Counsel Fahy, S. Hearings on 
N.L.R. A., Part 15, p. 2849. The provision now common was first incorporated in 
the Federal Trade Commission Act in 1914. Smith Hearings, Vol. II, No. 12 
p. 402. 

Currently there are some ninety different ruleis of evidence, which bewilder 
even the legal profession to such an extent that the American Law Institute has 
set up a group to draft a model statute on evidence. (The Code, as tentatively 
drafted, states rules of admissibility more liberal than those used by the Board.) 
The Federal court system is now loosening the rules of evidence, and scholars 
likewise are recognizing the need for fewer evidence restrictions. Smith Hearings, 
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Commission (299 Fed. 468, CCA-2). In that case the Court said: 
‘Evidence or testimony, even though legally incompetent, if of the kind 
that usually effects fair-minded men in the conduct of their daily and 
more important affairs, should be received and considered; but it 
should be fairly done.’ ” 

Further, 

“The rules of evidence should not be totally disregarded. Hearsay 
evidence should be avoided as far as possible.” •'*' 

In practice, the Board’s rules on the reception of evidence cor- 
respond with the rules in the United States district courts, and the 
Board has been commended by the Attorney General’s Com- 
mittee on Administrative Procedure for such correspondence. 
The only departures therefrom relate to the best-evidence rule: 
For example, the trial examiner may in his discretion require only 
excerpts or oral statements as to the content of, say, books, rather 
than the production of the books themselves To the Board, 
and in turn to the trial examiners, the chief character of evidence 
is that it must be material, relevant, and tend to prove or disprove 
the matter being litigated. This means that the discretion and 
judgment of the trial examiner must operate,^” and it also means 
that irrelevant evidence enters the record, although such evi- 
dence does not cancel the relevant and material evidence which 
is also in the record and which forms the basis for a finding and 
order. The Board has endeavored to raise the general level of 
trial work and improve the character of evidence. In order to 
correct weaknesses, the review attorney is used as an internal 
check to report on the conduct of the Board attorney and trial 
examiner, the general tenor and level of the hearing, the presenta- 

Smith Hearings, Vol. 11, No. 12, p. 406. 

H. Hearings, F.S.A. Appropriation Bill for 1942, 77th Congress, 1st Session, 
Part I, p. 517, 

In the St. Louis Ford ease the trial examiner, against his own wishes and 
judgment, followed the instructions of the Board's chairman to admit irrelevant 
evidence. A former Board employee testified that the Board was biased in 
favor of the CIO; and the chairman thought the Board should, as a matter of 
administrative policy and not as passing on the issues, be thereby open to tlie 
criticism of its employees. Smith Hearings, Vol. II, No. 12, p. 406; Vol. 11, No. 1, 

p. 26. 

Chairman Madden testified that , some trial examiners operated under strict 
rules of evidence and some did not but that the records were not substantially 
different. In his opinion, tire talk about hearsay evidence was exaggerated. 
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tion of testimony, and other such matters in each “trial.” When 
trial examiners admit hearsay evidence, it will not be used in 
deciding cases unless it is corroborated.''^ In the admission or ex- 
clusion of evidence, a function subject to court review, the Board 
and trial examiners have a laudable record: Through October 8, 
1941, no Board orders had been set aside because of laxity in 
this category.®'’’’ 

The record of the hearing is made by an official reporter, who 
works under the contract system usually employed by the Federal 
Government in such fields. Because the Government, through an 
annual contract, obtains the transcript of the hearing at a much 
lower rate than does the public, that is, the employer, criticism 
has been brought on the grounds that the high cost of the Board’s 
proceedings as related to the record has been detrimental to the 
respondents.®” Other elements of cost such as counsel fees, which 
the respondent must meet, and witness fees, which are paid by 
the summoning party, must be included in the respondent’s costs. 

If the respondent desired to obtain typewritten transcript of 
the hearing, his cost as charged by the reporting agency outside 
the city of Washington would have been as follows: 



TRANSCRIPT COST PER PAGE 



“Regular Copy” 

“Daily Copy” 


Respondent’s 

Board’s 

Respondent’s 

Board’s 

Year 

cost 

cost 

cost 

cost 

1935-36 

0.35 


0.35 


1936-37 

0,40 


0.45 


1937-38 

0.44 

o.ik 

0..55 

0.25 

1938-39 

0..50 

0.06M 

0.60 

0.15 

1939-40 

0.35 

0.04 

0.55 

0.10 

Smith Hearings, Vol. II, No. 

12, p. 404. 




S. Hearing.s on N.L.R.A., Part 15, p. 2849, and Courtesy of tlie Information 
Division of the N.L.R.B. 

'"■’Of the cases actually decided to June 7, 1939, in 10.4 per cent the munher 
of employees ranged from 21 to lOO; in 45.3 per cent from 101 to 500; in 23.4 
per cent from 501 to 1000; in 20.9 per cent over 1000 employees. In no case 
was tlie number of employees less than 20. In all cases met with by the Board, 
there are a small number of employers having fewer than 20 employees to be 
found — probably between 2 and 3 per cent Apparently the “small business- 
man” seldom goes through the Board hearing, H. Hearings on N.L.R.A., Vol. II, 

p. 618. 

Figures on page records and costs, except where otherwise noted, ai-e to be 
found in Smith Heaimgs, Vol. II, No. 12, pp. 488-491. The price differential 
existing as between the agency and the public is common to otiier agencies, 
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The Board s experience was that, in 1938-1939, three out of 
five respondents used “regular” copy, the otliers used “daily” 
copy, although a goodly number purchased no copy at all. 

The length of the records produced from 1935-1939 and appli- 
cation thereto of the contract price, will indicate the cost involved 
for a respondent. The records compiled for each year were as 
follows: 


AVERAGE LENGTH OF TRANSCRIPT 


Fiscal year 


All hearings under 

All hearings 5000 pages 


1935- 36 517 517 

1936- 37 361 341 

1937- 38 712 581 

1938- 39 672 495 

1935-39 650 521 


These figures include unfair labor practice cases, representation 
cases, and cases consolidating unfair labor practice and repre- 
sentation cases. The representation cases averaged, for 1197 re- 
spondents, 159 pages. Applying an average transcript cost of 45 
cents per page over the period would yield a cost of $72 for the 
transcript for the hearing. The longest hearing ran 3500 pages. 
For the 1140 unfair labor practice cases, averaging 1068 pages, 
tile cost would have been $462, although if the 31 hearings ex- 
ceedmg 5000 pages be excluded, the average would drop to 792 
pages and a cost of $357.^° Eight hundred twenty-eight of the 

The estimates are based on “regular” copy and do not take account o£ what 
tlie respondents would liave paid when they received “daily” copy; hence these 
figures are deflated below the actual outlays made by respondents. The cost 
was greatly increased when respondents received “hourly” copy, as has happened. 
The complainant has no cost of this nature unless he is represented by counsel 
and he desires a copy of the record. The employer usually obtains a copy, but 
both the union and employer have emial access to the copy remaining in the 
possession of the Board. Still, the employer often regards tlie Board as prosecut- 
ing the case for the union and the union as thereby ha\'ing a considerable financial 
advantage. No litigation costs are assessed against the losing party, as in other 
litigation. 

®®As of January 1, 1940, the case of the Weirfon Steel Co. had tlie longest 
record, 39,101 pages; and it cost the Board $4,812.83. li. Hearings, F.S.A. 
Appropriation Bill for 1941, 76th Congress, 3rd Session, Part 1, p. 611. Such a 
record obviously is expensive for all parties, but perhaps sucli cost is a small 
element in cases of tliis nature. Such long records make severe demands upon 
the Board’s machinery; for example, the trial examiner’s intermediate report is 
a heavier burden whenever tire record is long. 
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1140 hearings had transcripts of 1028 pages or less. The con- 
solidated cases averaged, for 320 employers, 1134 pages for the 
hearing, a cost of $511, although if the cases exceeding 5000 pages 
be excluded, the average drops to 955 pages and the cost to $430 
per hearing. 

The trend of unfair labor practice case records may be indi- 
cated by the following figures: 

AVERAGE LENGTH OF TRANSCRIPT 


Fiscal ijear 


All hearings 


All hearings under 
SOOO pages 


1935- 36 555 555 

1936- 37 773 725 

1937- 38 1065 820 

1938- 39 1228 860 


These figures enable one to understand why the Board has 
been earnestly endeavoring since 1937 to reduce the size of the 
record. A stipulation as to facts, especially those pertaining to 
interstate commerce, has been extensively used; pretrial confer- 
ences to narrow issues have been tried and developed; there has 
been limitation of cross-examination; “oflF-the-record” proceed- 
ings, such as motions and objections arguments, have been en- 
gaged in, although this has several times called down the wrath 
of the misunderstanding courts; and finally, almost in desperation, 
there wns organized supervision of the trial work under a spe- 
cialized section of the litigation division, continued through the 
Case Clearance Unit, which brought improvement in the size 
of the record.'^" 

To provide for those cases going from the Board to the courts 
on appeal, the Board has endeavored to reduce the costs, which 
are usually high because of the printing requirement in some of 
the circuit courts. Through Board request and cooperation the 
fourth, fifth, ninth, and tenth circuits adopted rules to require 

•H) increase in tire size of the record after 1937 reflects a change in the 
tactics of Board opponents. Prior to 1937 the legal battleground was constitu- 
tionality. After April, 1937, the attack shifted to a “merits” basis; and this 
brought a train of witnesses, much cross-examination, more work for attorneys 
in regional offices to prepare and conduct hearings on complaints, and an en- 
cumbered, long, and heavy record. It followed that trial e.xaminers had to stay 
longer on cases, they had to spend more time on tire intermediate report, and 
the whole machinery slowed down, : 



275 


THE PROCEDURE OF THE BOARD 


printing of only the fonnal proceedings in the record plus such 
parts as the parties designate. The printing is done by the parties 
and attached as appendices to their briefs. A similar system pre- 
vails in the third, sixth, and seventh circuits whenever the parties 
so stipulate. In the eighth circuit, the court requires no printing 
whatsoever, and the Board may simply certify five copies of the 
typewritten record."'^ In all cases going to review, the Board it- 
self certifies and files the record with the court. This represents 
an advantage for the employer over ordinary litigation, where 
the party appealing would be required to bear the entire burden. 

Despite the attempts of the Board to reduce the cost of hear- 
ings, it appears fair criticism that it is expensive for an employer 
to enter a Board hearing. Regional directors themselves have 
urged settlement in order that the employer may avoid expense. 
But expense does not excuse the respondent; for if an investiga- 
tion leads to a hearing, there is strong belief that the law has been 
violated, and the respondent should have the responsibility of 
carrying the legal cost of defense. The attempts of the Board to 
make that cost as reasonable as possible is indicative of the atti- 
tude with which the Board has approached its task. 

Under the rules and regulations, the parties have a right to 
argue orally before the trial examiner and to file briefs al- 
though the oral argument may or may not be incorporated in the 
record of the hearing at the discretion of the trial examiner. Sel- 
dom does the Board’s trial attorney argue orally at the conclusion 
of the hearing and almost never files a brief, not because it would 
1)6 poor procedure but because the burden is such that time can 
not be spared to draw up a brief properly.*^ 

B. The Intermediate Report 

The Act does not specify the use of the intermediate report; but 
the Board has incorporated the report, as drawn up by the trial 
examiner, in the proceedmgs routine. The trial examiner, at the 

Smith Hearings, Vol. II, No. 12, p. 490. 

'^“Series 2, Article II, Section 29; Fifth Annual Report, N.L.R.B., p. 12. 

The Committee on Administrative Procedure regards this failure to use the 
trial attorney’s knowledge of. the case after the close of the hearing, at least 
through the brief, as sheer waste. Monograph No, 18, p. 50. 
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close of a hearing, ordinarily returns to Washington and there 
writes up the report, although the burden carried by the ex- 
aminers has been at times so heavy that it has been impossible al- 
ways to return to Washington; hence the report was often written 
in the field while the examiner was hearing another case. This 
did not permit concentration by the trial examiner, and the Board 
desired to have a sufficient number of trial examiners so that the 
reports would reflect the full energies of the person who heard 
the case. Personnel shortage in the past made it impossible for 
the trial examiner to devote the proper time and attention to the 
report. This shortage was lamentable, for although the report is 
only advisory in character, it becomes a part of the formal record 
and is a public document in the case so that the Board, the court, 
and the public may see the judgment of the trial referee as to the 
merits of the controversy. It is likely, too, that compliance with 
the Act lagged, especially in the early years, because the inability 
of trial examiners to render intermediate reports within a shorter 
period led respondents to carry cases on to the Board; and more 
prompt action by the trial examiner would probably have pro- 
vided the basis for more settlements. 

The trial examiner is supposed to sit down with the record, 
read it thoroughly, refer perhaps to his notes, weigh the evidence 
and consider its credibility, refer to the exhibits, and then draft 
the intermediate report. In nature, the report outlines the de- 
cision which might be expected to follow in the event the case 
goes through the decision stage: There is a statement as to the 
nature of the case; the procedural steps are indicated; motions and 
objections are stated or perhaps even there ruled upon; the case 
is analyzed in terms of facts; and the conclusions of the trial ex- 
aminer are stated. Thereupon the examiner recommends an or- 
der to rectify the violation. Such order may be based upon the 
complaint being sustained in full or in part, and the complaint 
may be dismissed in full ar in part. If the examiner dismisses the 
complaint in full and if the complainant does not file exceptions, 
then the case is closed. Too, the case is closed if the employer 
complies with the recommendations. But if the employer does 
not comply with the recommendations or if he files exceptions to 
the recommendations in whole or in part, which he often does, 
then the case will come before the Board for decision; and the 
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transcript of the record and the exhibits are sent to the Board. 
The Board receives the original of the intermediate report, and 
copies of the report are ser\^ed on all parties when it is issued by 
the trial examiner. 

Prior to the spring of 1938, the chief trial examiner attempted a 
hasty review of each and every intennediate report written. 
Hearings at that time were running as high as 150 per month; 
and, added to the administrative duties of the chief trial exam- 
iner, it was an impossibility for him to read the reports with a 
vie'w to correcting quality, contents, and form. An assistant chief 
trial examiner was appointed to aid the chief trial examiner, and 
later another assistant was appointed. Also, in the fall of 1938, 
the division began to hold weekly meetings of all trial examiners 
in Washington in an attempt to improve the quality of the reports. 
At such meetings the latest Board and court decisions were dis- 
cussed, and policy matters were considered, so that the examiners 
would be fully informed and in receipt of suggestions on the con- 
duct of hearings. The addition of aides for the chief trial exam- 
iner and the weekly meetings did not suffice to bring the results 
desired; so in time the Board, encouraged by the chief trial exam- 
iner, approved a review system within the trial examining divi- 
sion, a system which had been experimented with beginning in 
February, 1939. 

Beginning August 1, 1939, the trial examiners report, when 
drafted, was sent to the chief trial examiner, who in turn allocated 
it to another trial examiner for review purposes. No regular re- 
view section was kept intact; the trial examiners rotated on the 
work. No hierarchy of ability, between tliose who heard and those 
who reviewed, was visualized. Rotation was simply an offset for 
tediousness. The trial examiner who reviewed the intermediate 
report and made a rapid overall check to ascertain whether there 
were errors in names, places, dates, figures, and such matters held 
a discussion of the merits with the trial examiner who heard the 
controversy. It was not unusual for the two trial examiners to dis- 
cuss the case with the chief trial examiner or his assistants, in or- 
der to ascertain from the transcript and the exhibits the validity 
of the intennediate report as demonstrable by the evidence. The 
intermediate report drawn up in the first instance, then, really 
was a tentative one which was redrafted after review. And after 
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review the report was carefully checked by the chief trial exam- 
iner or an assistant to make certain the form and language were 
proper and to ascertain that the conclusions based upon the facts, 
and the recommendations based upon the conclusions, did not 
conflict with current Board policy. The tentative draft became 
the permanent one if there was no major change agreed upon or 
if the examiner who heard the testimony and saw the witnesses 
refused to change the first draft. It is important to note that the 
examiner who heard and saw was not subjected to the views of 
the examiner who did not hear and see, for some criticism has 
been based upon such an idea. The chief trial examiner has 
stressed that such is not true, but rather the review was based 
upon an earnest desire to have the intermediate reports correct. 
The review within the examining division accomplished two pur- 
poses: 

(1) It discovered minor and major errors in findings of fact. 
Rather than being primarily a matter of competency or incom- 
petency of the personnel, this was a matter of lengthy and diffi- 
cult cases assuming such proportions that the trial examiners wel- 
comed criticism and help in an effort to prevent slips in dates, 
names, and such matters. Too, the Board w^as constantly render- 
ing decisions and interpretations, and the intemiediate report had 
to be correct in that respect. The chief trial examiner could not 
be expected to review all of the reports thoroughly, many of which 
represented thousands of pages of record. This review system 
was, therefore, relied upon to prevent errors, both minor and 
major, in the findings of fact and thereby to prevent exceptions 
to the intennediate report and bring more compliance. 

( 2 ) Review enabled an early discovery of any error committed 
]>y the trial examiner in the conduct of the hearing; and the Board, 
under its rules and regulations, could then reopen the hearing in 
order to correct any injustice done. 

When the Congress reduced the Board’s appropriations for fis- 
cal 1941, the trial examiners division was reduced from 36 to 26 
hearing examiners. Without any increase of case intake, the divi- 
sion could just about hold its own but could not reduce the back- 
log. The increased flow of cases in 1941 meant, without additional 
trial examiners, that the division was falling behind its docket, 
even after the Board arranged for regional attorneys rather than 
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trial examiners to hear all but very important or difficult repre- 
sentation cases. In an effort to keep up with the work, the review 
system within the trial examiners division was altered by the ap- 
pointment of five associate attorneys so that regular trial exam- 
iners could be used for hearings at closer intervals. The essential 
function of the six associate attorneys is to serve as law clerks to 
the trial examiners in their preparation of the intermediate report, 
thus supplanting the review system; and the new organization 
has functioned well.^'^ Regular trial examiners hear only about 
20 per cent of all representation cases, and the balance are heard 
by Board attorneys. The changes made in the division have re- 
sulted in approximately a sevenfold increase in the number of 
hearings held per month; and this, combined with staff additions 
in late 1941, may enable the division to become “current.” 

The institution of review of intermediate reports before the 
final report was served on the parties was probably instrumental 
in increasing the impression that a fair hearing had been held. 
While the statistical support is meager, it does, especially when 
fortified with the emphatic support of the chief trial examiner as 
to the efficacy of the review system, indicate an improvement in 
the compliance record. Up to the installation of the review sys- 
tem, there had been 928 intermediate reports issued, in 45 of 
which there was compliance, a percentage of roughly 4 per cent. 
Between August 1, 1939, and January 1, 1940, 63 intermediate re- 
ports were issued, in 5 of which there had been compliance; and 
compliance was expected in 6 more, for a minimum percentage 
figure of 7 and a likely per cent figure of 17.‘^" The installation of 
law clerks to aid the trial examiners will probably be instrumental 
in bringing still more compliance. 

In contemplation, the intermediate report should be extremely 
useful and should be the machinery for resolving many contro- 
versies by settlements so that only a few cases reach the Board; it 
should crystallize and clarify the issues so that they stand in clear 
relief from their trappings, tliereby promoting the flow of those 
cases going through the Board decision stage; and it should pro- 
vide the Board and court with the judgment of the one who heard 
and saw the witnesses. Because of the heavy burden trial ex- 

H. Hearings, F,S.A. Appropriation Bill for 1942, 77th Congress, 1st Session, 
Part I, pp. 498, 510, 554. Also, courtesy Mr. George Pratt, Chief Trial Examiner. 

Smith Hearings, Vol. II, No. 5, p. 126; and Monograph No, 18, p. 68. 
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aminers had to carry and their consequent inability to draft 
proper intermediate reports, together with the absence of ade- 
quate supervision of the trial examining division for a long period 
and a failure by the trial examiners to understand the report’s im- 
portance;^” the intemiediate report for years served as an outline 
of the case and little more. Since 1938 real and constant eiforts 
have been made to improve the report, and improvement is still 
being shown. As late as 1940, however, the trial examiners too 
often failed to read the record carefully and relied too much on 
their memory and notes of the case, so that the review section had 
to check carefully the record, to find too often the inadequacy of 
the trial examiners report.^^ With insufiicient analysis of the 
facts and a shortage of reasoning to support the conclusions, the 
recommendations of intermediate reports have not been followed 
as much as one might wish. For example, of 392 decisions issued 
following an intermediate report, the Board followed the recom- 
mendations of the intennediate report in 288, or 73.5 per cent, of 
the cases and rejected the recommendations in 104, or 26.5 per 
cent, of the cases. Of the 104 rejections, in 13 the trial examiner 
had recommended dismissal of the complaint; in 23 the examiner 
had recommended the dismissal of the complaint in part; in 43 
the examiner’s report had found in favor of the Board and was re- 
jected in part; and in 25 cases the finding of the intennediate re- 
port was rejected in full.^® 

Ordinarily the Board transfers the case from the region to itself 
upon the issuance of the intermediate report and its receipt from 
the regional director. But the Board maintains the right to trans- 
fer a case to itself at any stage of the proceeding, and this it has 
done when it has “snatched” cases from trial examiners.'^'* 

•ir. Until November, 1937, the division was under the direction of the secretary’s 
office. At that time it was separated and made an autonomous unit, subject only 
to the Board itself. Mr. George Pratt has served, as Chief Trial Examiner since 
1937. 

It has been estimated that trial examiners did not read die record in more 
than one half the cases. The trial examiners have, of course, heard the testimony 
that is in the record, and it may be that there was necessity of reading only that 
portion of the record not distinctly remembered. 

Smith Hearings, Vol. II, No. 13, p. 528. The figures cover the period from 
November, 1935, to September 15, 1939. The 288 recommendations followed 
by the Board included 11 cases where the reports recommended dismissal of the 
complaint. 

Rules and Regulations, Series 2, Article II, Sections 32, 36. The chief trial 
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Apart from the matter of whether such a “snatching” process 
intrudes on the freedom of trial examiners or leads to more careful 
work on their part, the reasons for such transfers are these: It 
may be that a strike situation is threatening, thus putting a pre- 
mium on speed and absence of delay; the Board may have lost 
confidence in the ability of the trial examiner to write an interme- 
diate report, a situation that appeared when the Board was using 
per diem trial examiners and which it found necessary to correct 
in order to save time and money; there may be a resignation by a 
trial examiner, or a substitution of one for another, leaving no one 
person responsible for the report; or an affidavit of bias may be 
filed against the trial examiner, and such action would necessitate 
a transfer. The fact that the examiner may have already drafted 
the intermediate report is no bar to transferring a case; and there 
have been instances where the Board, even though it had ordered 
the case transferred, requested the preparation of a draft interme- 
diate report. The chief trial examiner, for his own purposes, has 
sometimes requested the examiner to prepare a memorandum on 
a transferred case; but this has no bearing on the Board’s consid- 
eration of the case. Ordinarily the trial examiner may be ex- 
pected to cease all activity in the case when it is transferred to the 
Board, which may be in the middle of a hearing. A case trans- . 
ferred because of bias must be reheard, but often the transference 
of a case means only that instead of an intermediate report there 
are substituted a proposed finding and proposed order which are 
served on the parties and to which there may be exceptions. 

From the Board’s inception until the Supreme Court decision in 
the Morgan case in 1938,®“ whenever the Board “snatched” a case 
there was no intermediate report nor were there a proposed find- 
ing and proposed order. In such event the Board sent the parties 
a copy of the order that had been sent to tlie trial examiner trans- 
examiner estimated that some 40 to 50 cases were transferred from Non ember. 
1938, to the last of 1939. 

Morgan v. U. S., 304 U. S. 1 (1938). In u preceding case, Morgan v. U. S., 
298 U. S. 468 (1936), the plaintiffs contended that they had not been accorded 
the “full hearing” required by law as prerequisite to an order issued Iry the Secre- 
tary of Agriculture. The district court had struclc the plaintiffs" allegations that 
the Secretary had issued the order witliout hearing or reading the eN'idcnce, with- 
out hearing or considering the arguments. The Supreme "Court held that the 
district comrt was in error, that the defendant was required to answer the allega- 
tions, and that the court should determine whether the plaintiffs had a fair 
hearing. The case was remanded to tlie district court. 
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ferring tlie case and calling for all materials. The parties were 
notified that they could file briefs; and after sufficient opportunity 
to file briefs was offered the parties and after opportunity to ap- 
pear, the Board reviewed the case and handed down its decision 
and order. This procedure the Supreme Court upheld, although 
not until the Mackaij case and the Consolidated Edison case fol- 
lowing the second Morgan case. 

In the Morgan case the Secretary of Agriculture had issued a 
rate order based upon voluminous testimony and exhibits and 
findings thereon; but the Government had offered no brief, formu- 
lated no issues, and furnished the respondent with no statement 
or summary of its contentions. No proposed findings and pro- 
posed order were issued, and the Government refused a request 
that the examiner render a tentative report upon which the re- 
spondent could base exceptions and argument. This procedure 
the Supreme Couii; regarded as violating the requirements of due 
process, and it held that those who are proceeded against by a 
quasi-judicial agency are entitled to be fully informed of what the 
Government proposes and are to be given opportunity to be heard 
on those proposals before the agency gives its final command. 
While in this case the Court found that there was no presentment 
of the Government’s claims and that the oral argument did not 
reveal the claims appropriately, a situation unlikely under the 
Board’s j)rocedure, still the Board regarded the Morgan decision 
as sufficiently dangerous in terms of possible reversals to justify a 
change in its own procedure, so that in every case there would be 
either the intermediate report or, in transfeiTed cases, a proposed 
finding and proposed order served on the parties, with oppor- 
tunity accorded to file exceptions thereto.®" 

The Board met legal difficulties when it attempted to improve 
its own procedure. In a proceeding against the Republic Steel 
Corporation, the Board had issued an order which the respondent 
petitioned the third Circuit Court of Appeals to review. Before 
the Board filed the transcript of record with the court, the 
Morgan decision came down; and the Board at once desired to set 
aside its order so that it might amplify its procedural safeguards.®'* 

■■ Ibid. ■' 

Rules and Regulations, Series 2, Article II, Sections 32-33, 37. 

. The Act permits it to set aside its order any. time prior to filing the transcript 
with the court. Appendix I, Section 10(d). 
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The circuit court denied the Board’s request and issued a restrain- 
ing order, whereupon the solicitor general petitioned the Supreme 
Court in an original suit for a writ of mandamus and a prohibition 
against the judges of the third Circuit Court of Appeals. The 
Supreme Court upheld the Board’s position, and the order was set 
aside.'^^ 

The propriety of a similar action was at issue before the Su- 
preme Court a few months later in the Ford case,”'"’ with a similar 
result. The question was whether the circuit court had properly 
remanded a case to the Board so that it could set aside its order 
and accord to the company a procedure which would include a 
proposed finding and proposed order, the absence of which it was 
claimed invalidated the Board’s order. 

In the Mackay case,“" decided shortly after the Morgan de- 
cision, the Board had transferred the case to itself at the con- 
clusion of the testimony and prior to oral argument before the 
trial examiner and later refused to resubmit the case to a trial 
examiner and the issuance of an intermediate report. The re- 
spondent did have oral argument before the Board and did file a 
brief, but the respondent urged that the absence of a tentative 
report by the trial examiner and opportunity to file exceptions and 
engage in a hearing thereon deprived the respondent of an oppor- 
tunity to point out to the Board that there was a fatal variance 
between the allegations in the complaint and the findings made. 
The Supreme Court held, however, that . . the issues and con- 
tentions of the parties were clearly defined and as no other detri- 
ment or disadvantage is claimed to have ensued from the Board’s 
procedure the matter is not one calling for a reversal of the order. 
The Fifth Amendment guarantees no particular form of pro- 
cedure; it protects substantial rights . . . The contention that 
the respondent was denied a full and fair hearing must be re- 
jected.” 

In the Consolidated Edison case the respondent received no 
tentative report of the findings; and there was no opportunity 
given for oral argument before the Board itself, although the re- 

In the Matter of National Labor Relations Board, 304 U. S. 486 ( 1938 ) . 

Ford Motor Co. v. N.L.R.B., 305 U. S. 364 ( 1939 ) . 

''^N.L.R.B. V. Mackay Radio and Telegraph Co., 304 U. S. 333 (1938). 

'‘’Ibid. 

""305 U. S. 197 (1938). 
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spondent filed a brief following the taking of evidence and the 
Supreme Court “assumed” the Board considered the brief. The 
Court held: 

“It cannot be said that the Board did not consider the evidence or 
the petitioner’s brief or failed to make its own findings in the light of 
that evidence and argument. It would have been better practice for 
the Board to have directed the examiner to make a tentative report 
with an opportunity for exceptions and argument thereon. But . . . 
we find no basis for concluding that the issues and contentions were 
not clearly defined and that the petitioning companies were not fully 
advised of them . . . The points raised as to lack of procedural due 
process in this relation cannot be sustained.” 

From the holdings in the Mackay and Consolidated Edison 
cases it is apparent that the Board, even before it began to use 
the proposed finding and proposed order, always confoiined to 
procedural due process. By the institution of the proposed find- 
ing form, the Board only added to the legal security it deemed 
necessary for its task. The result was favorable for the Board 
since it thereafter experienced fewer complaints on procedure, 
the litigation situation was improved, and no longer was there 
such a burden upon the Board to prove the basic fairness of its 
procedural methods. The minimum requirements of procedural 
due process were never the Board’s standard; it always attempted 
to do more. 

C. The Board’s Decision 

It has been developed that if the respondent complies with the 
intermediate report, or if the intermediate report dismisses the 
complaint and no exceptions are taken by the complainant, the 
case is considered closed. If no exceptions are taken but there is 
not compliance, failure operates as a submission of the case to the 
Board on the record,‘‘“ and it becomes necessary for the Board to 
render a decision. Too, if there is not compliance, there are usu- 
ally exceptions; and here begins the decision stage of the Board’s 
proceedings. 

Ibid. 

'‘''Rules and Regulations, Series 2, Article II, Section 35. 
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The respondent is permitted twenty days, or an extended pe- 
riod if it appears to the Board to be a legitimate request and not 
simply to delay and obstruct the progress of the proceeding, in 
which to file exceptions. The Board has also provided that the 
respondent may file the required request for oral argument within 
twenty days after the case is transferred to the Board, which 
would be after the intermediate report or proposed finding and 
proposed order is issued and served; and it pennits the respondent 
to file a brief without requiring request to do so any time within 
thirty days after the case is transferred to the Board, or presum- 
ably within thirty days after a proposed finding and order issued.*”^ 
All parties receive copies of the exceptions offered by the re- 
spondent. 

The oral argument which follows is not confined to the excep- 
tions filed, although they might be regarded as the basis for the 
oral presentation of the case. Practically, the Board never refuses 
to grant a request for oral argument, and in many of the cases 
there is oral argument.”' When the Board grants the request, it 
notifies the parties as to the time and date of hearing, invariably a 
Tuesday or Thursday at the Board’s hearing room in Washington. 

The oral argument before the Board gives all the appearance of 
a labor court in session. The Board always notifies the national 
labor organizations of an argument at which an ajffiliate is pre- 
senting its case, and often the national organization will furnish 
counsel to argue the case for the afliliate. Across the table will sit 
counsel for the employer; and each side is given thirty minutes to 
present the case, although a longer period may be granted if the 
intricacies of the case appear to demand it. The Board, which 
possesses a summary of the case as drawn up by the review at- 
torney and containing the pleadings, issues, and a broad state- 
ment of the case, may interject questions and refer to the record, 

Rules and Regulations, Series 2, Article II, Section 35. Until Jamiarv 27, 
1940, the rule pertaining to the brief required written request and permission 
from the Board before a brief could be filed, and the time period was only twenty 
days. N.L.R.B. Press Release R-2566. 

In the fiscal year 1938-1939: 

Number of unfair labor practice cases decided on basis of records, 232; num- 
ber of oral arguments held in cases decided on the record, 152; percentage of 
oral argument to cases decided on the record, 65,5. Smith Hearings, Voi. If. No. 
14. p. 558. 
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briefs, or intermediate report. Since the argument is not nar- 
rowed to the exceptions alone, the members of the Board may ask 
questions covering the whole case. 

The review section operates under the legal division as the 
Board’s legal assistant, and the presence of such a section is recog- 
nition of the burden of a busy quasi-judicial agency. With hun- 
dreds of cases, many of which have transcripts running to thou- 
sands of pages, it is apparent that the members of the Board, 
when it is necessary to render a decision upon the record, must 
have aid. The review section functions only when decisions are 
to be made. Unlike the review section within the Department of 
Commerce, which functions to pass upon efficiency ratings, and 
unlike the bureau of fomial cases within the I.C.C. or the board 
of review of the F.T.C., which are advisory agencies for the com- 
missions, the review section of the Board functions as a legal sec- 
retary does for a judge. The section is composed of assistants 
under supervisors and all under an assistant general counsel. The 
members of the section are essentially legal craftsmen, who make 
no decisions of policy or law or substance but operate wholly to 
sift and analyze the records and to draft the decisions. 

The inteiinediate report, the record, and the exhibits forai the 
material for the review attorney’s work. He studies the record 
carefully and thoroughly and compares his findings point by point 
with those the trial examiner has embodied in the intermediate 
report. Each review attorney has a supervisor, who is selected 
for unusual competence and experience. The supervisor reads 
the pleadings, the brief, the intermediate report, and the excep- 
tions in order to become familiar with the case; and he exercises 
general supervision over the attorneys under him. For many 
months the supervisors supervised cases and the attorneys shifted 
with the case; but this was found to be unsatisfactory because of 
the rotation of cases, and the machinery was changed so that 
supervisors supervise the attorneys and the cases move through 
them. 

The Board is very strict as to the report of the review attorney. 
The Act requires the Board to make its findings on the record: “If 
upon all the testimony taken the Board shall be of the opinion 
[there has been a violation] . . , then the Board shall state its 
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findings of fact and shall issue and cause to be served ... an or- 
der . . To avoid any possible conflict with this section of 
the Act, in October, 1939, the Board ordered that the review at- 
torney was not to discuss the case with the trial examiner, since 
the trial examiner s report is reviewed very carefully by the re- 
view attorney. The Board was never content with such a pro- 
hibition, for the trial examiner was supposedly doing an impartial 
job for the Board, as was the review attorney. Chairman Madden 
thought the better practice might be to encourage conferences 
between the trial examiner who heard the case and the review 
attorney who assisted the Board. The Board was far more con- 
cerned to prevent case discussion between the trial attorney and 
the review attorney, since the trial attorney “prosecutes” the 
case.“^ All such Board attempts to restrict discussion indicate an 
attempt to separate the different functions within the administra- 
tive process. 

The desire of the Board to base its decision on the record also 
affected internal practices as related to files. The Board ordinar- 
ily has two files of a given case: The formal file, which contains 
the record, pleadings, exceptions, and like material; the informal 
file, which contains the results of the investigation made in the 
field, the report of the regional director on the case, and any per- 
tinent correspondence such as between union officials and the 
Board. For years the review attorneys had access to the informal 
files in order to ascertain the correctness of names, to check dates, 
perhaps to see when oral argument was requested, or to follow 
any settlement correspondence which might arise. As early as 
1936 the Board refused review attorneys access to the informal 
reports of trial examiners until after the Board decision issued, 
but other material of an infonnal character was not included in 
the refusal. “ This attempt by the Board to make certain that the 
findings would be based upon the record was amplified by in- 
structions issued March 30, 1939, which prohibited the review 
attorney’s having access to the infonnal file.*^® 

Appendix I, Section 10(c). 

Smith Hearings, Vol. 11, No.: 14, p. 561. There is some evidence to indicate 
that review attorneys and trial examiners have conferred on cases. See, for ex- 
ample. Smith Hearings, Vol. I, No. 13, p. 459 if. 

'’“Board Memorandum M-210. See Smith Hearmgs, Vol. I, No. 12, p. 432. 

'’“Board Memorandmh M-836. An exception was made for stipulation cases 
providing for a consent order. Ihid. 
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The implication of the review attorney’s having access to the 
informal files is that the analysis of evidence, and hence the Board 
decision, may be based on material not in the record or that the 
review attorney might be swayed by material in the informal file. 
This does not follow, for mere access to an informal file does not 
mean that the Board would not or could not base the decision 
solely upon the record. Moreover, the Board regards itself as 
having complete control of the record until it is filed in the circuit 
court of appeals, and there would be small reason for the Board 
to rely upon the informal file for its decision when it can and 
often does reopen hearings in order to correct incomplete or un- 
satisfactory records. 

From another viewpoint the restriction of access to the informal 
files is probably desirable in light of objections urged toward the 
two files maintained by the Board. Perhaps most vociferous of 
the critics was the AF of L, which argued that all the files of the 
Board should be open to all “interested” parties.®^ But if such 
openness is the alternative to prohibiting the review attorney’s 
having access to the informal ones, then the latter is the better 
choice since in any event all decisions are made upon only the 
facts in the formal record and unions would not thereby be able 
to use Board information for organizing campaigns. 

It was always the practice, prior to its abolition, for the review 
attorney to call upon tlie Economics Division for information of an 
economic character. If, for example, the review attorney found 
in the record certain industrial terms which required elucidation, 
he would request the Economics Division for information. This 
was clearly a desirable instance of the attorney’s going outside the 
record, and no objection can be raised against such activity. 

Prior to 1941, the review attorney attempted to finish his study 
of the case just prior to the oral argument. With his supervisor, 
he then listened to the argument as it was presented before the 
Board. Shortly after the oral argument, the review attorney and 
his supervisor came before the Board. The attorney orally pre- 
sented from a written outline the issues in the case, a resume of 
the testimony on each side, and a summary of the argument pre- 
sented by the parties. Material bearing on the question of inter- 
state commerce was included along with substantive issues. In 
S. Hearing-s on N.L.R.A., Part 4, p. 627. 
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relating the evidence, the attorney indicated what was uncontra- 
dicted; and if the evidence was contradictoiy, he related both 
presentations. The Board insisted that the attorney point out any 
differences between the trial examiner and himself on contested 
issues; and the point-by-point intermediate report caiTied weight 
since, as in all appellate tribunals, great reliance was placed upon 
the one who saw and heard the witnesses.®® The attorney would 
indicate the immateriality of certain evidence if it was so palpa- 
ble as not to be missed, and it is difficult to think that the attorney 
did not weigh the evidence and pass on its materiality and rele- 
vancy in some degree. The Board insisted that the task of the 
attorney was to digest and organize the evidence so that the mem- 
bers could obtain an organized view of what had been up to that 
time an unorganized proceeding with a multitude of divergent 
details. The members discussed the evidence and issues, they 
perhaps looked at exhibits, and they even referred to parts of the 
record. The review attorney and his supervisor were questioned 
and chiefly in that sense entered into the discussion. The review 
attorneys did not make any recommendations as to the decision 
unless asked, and then they gave their opinion; but their whole 
function was to present the digested transcript in terms of evi- 
dence. Where the Board was unable to reach a decision, it would 
request the attorney to review certain portions of the transcript 
and report again in conference. The attorney often wrote up cer- 
tain difficult points for the use of the Board members and re- 
ported to the conference again so that the problems could be con- 
sidered. The length of the conference depended upon the case 
under discussion, but most cases and records could be disposed of 
by the Board in no more than a few hours because of the ease 
with which evidence and records could be discussed by this flex- 
ible method.®® 

At the conference the Board decided each substantive issue 
and told the review attorney its decision. It also ordered the 
draft of a decision embodying the substance of findings on each 

Still, the Board placed great reliance on the record, for tire Act is not self- 
enforcing and the court cases must stand on tlie record. In questions relating to 
the credibility of witnesses, however, the trial examiner is relied upon. 

For a statement by Chainnan Madden on the operation of the review section, 
see his discussion before the : Legal Institute of the American Bar A.ssociation, 
Practice and Procedure Before Administrative Tribunals, reproduced in Srnitli 
Hearings, Vol. I, No. 12, p. 440. 
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charge. The review attorney then, together with the supervisor, 
drafted a tentative decision in the language generally chosen. 
The tentative decision was then submitted to the Board members, 
who reviewed it both for language and substance. They might 
make changes in the draft, or they might reconsider the whole 
case; ordinarily only minor changes of language were necessary, 
and then the decision was again redrafted. The final draft, after 
approval by the legal division, was then inspected and signed by 
the Board members and issued as the responsible Board decision 
in the case. 

If there is no intermediate report in a case, a draft decision 
based upon the record is drawn. This first draft will be put in the 
form of proposed findings of fact, proposed conclusions of law, 
and a proposed order based upon the findings. This form is 
served upon the parties, who may then file their exceptions and 
have their oral argument prior to the issuance of a “command” 
order. Whether an intermediate report or the proposed form is 
used in any particular case, the attempt of the Board to master 
and know what is in the record is complete and is fortified by 
ample deliberation. Moreover, there is little support for the 
criticism that the review attorneys render the substantive de- 
cisions of the Board.^** The review attorney did attempt to pre- 
sent the evidence in such a fashion that the Board could see the 
case in its entirety; but when one remembers the internal checks 
set up, it is clear that the attorney could hardly promulgate the 
decision. The review attorney was checked by his supervisor be- 
fore he ever appeared in conference, where the Board itself 
checked him; the intermediate report of the trial examiner was a 
check; and the oral argument of the parties before the Board con- 
stituted still another check. 

In January, 1941, the Board reorganized the functions of the 
review division and its relation to the intermediate report. The 
intermediate report now goes directly to the Board members, who 
read the report themselves. The review attorney goes over the 

See, for example. Smith Hearings, Vol. I, Nos. 11, 12, and 13 especially, where 
the Smitli In\ estigating Committee attempted to show that the re\'iew attorneys 
in practical effect determined Board decisions. It, is true, of course, that at- 
torneys used discretion and judgment on evidence, but the decision and re- 
sponsibility for it rested with the Board. Even when determining credibility, the 
attorneys had to prove their judgment to tlie Board. 
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entire record, exhibits, intermediate repoii, exceptions, and briefs; 
and his analysis is to discover whether the intermediate report 
represents a fair and accurate statement of the facts as revealed 
by the record and a correct statement of applicable principles of 
law. This analysis is the basis of the attorney’s written memoran- 
dum to the Board. The memorandum presents the issues, states 
whether the intermediate report reflects the facts accurately and 
applies the proper principles of law, and points up, with support- 
ing reasons, points of agreement and disagreement between the 
conclusions of the trial examiner and those of the review attorney. 
The memorandum also points up where reasonable doubts as to 
the accuracy or soundness of conclusions might be raised, and 
evidence or considerations are summarized and presented in such 
instances. After the separate Board members have read the inter- 
mediate report, the exceptions, briefs, and the review attorney’s 
memorandum, the Board meets with the review attorney and his 
supervisor, the trial examiner, and perhaps his law clerk. Issues 
and differences in conclusions are discussed and clarified. After 
the Board has made a decision, the review attorney prepares a 
draft decision incorporating the intermediate report with such 
changes and modifications as decided upon. Thus, the Board is 
endeavoring to improve the intermediate report, and the decision 
is basically the original decision made by the trial examiner. 
Whether this represents a better metliod for enabling the Board to 
judge a case is difficult to say. But the Board members think it 
does, and it is their responsibility to issue the decisions. In any 
event, the new routine may aid in improvement of the interme- 
diate report; and improved intermediate reports mean more com- 
pliance and fewer cases.’^^ 

D. Procedural Strengths and Weaknesses 

Despite the obvious necessity of the Board’s having legal aid in 
reading the record and digesting the evidence, there was consid- 
erable criticism of the Board’s procedure; and opponents of the 
Act and Board did not hesitate to base their court defenses upon 
procedural due process, Such defenses essentially alleged the ab- 

T^For an outline of these ; changes see H. Hearings, F.S.A. Appropriation Bill 
for 1942, 77th Congress, 1st Session, Part I, pp, 498-499, 526, 
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sence of a full and fair hearing as required under the traditions of 
due process, since no member of the Board had heard or seen the 
witnesses, and alleged that in ex parte proceedings the Board had 
consulted with subordinates upon whom reliance was placed to 
read the record, present the evidence, and draft the decisions. 
Based upon such allegations, employers would then call upon the 
Board to reply to interrogatories and submit to oral inteiTogation 
before a notary public with regard to the process by which they 
reached their conclusions and the participation by themselves 
and the review section. Although it is doubtful whether any 
other administrative agency has ever been subjected to such 
wholesale criticism and legal interrogation regarding the method 
whereby it arrived at its decision, and although the courts have 
almost uniformly supported the procedure set up by this agency, 
under the stimulus of court tests the Board retained and improved 
the meticulousness with which all cases go through to decision. 
It is true that the process is time-consuming, but there has been 
no choice for the Board. Hemmed in between the possibility of 
reversal if the meticulous care were to be forsaken and of judicial 
support if all steps were legally fortified, the Board had no real 
alternative to the meticulous proceeding. 

The legal criticism against the review attorney apparently 
emanated in part from the first Morgan case. There it had been 
alleged that the Secretary of Agriculture had issued a rate order 
without having read or heard any of the evidence, and with no 
oral argument. While the Court held that such action justified an 
inquiry into the Secretary’s action, it did not hold that the one 
who made the decision must have read all the evidence. On the 
contrary, the Court held that, while the one deciding must con- 
sider and appraise the evidence, reliance could be placed upon 
subordinates for help in analyzing the record and upon a sum- 
mation of the evidence and that the requirements to satisfy due 
process were not technical ones.^^ When the appellate courts up- 
held the Board’s use of the review section, they leaned upon the 

■^-298 U. S. 468 (1936). “. . . The one who decides must hear. 

“This necessary rule does not preclude practicable administrative procedure in 
obtaining the aid of assistants. . . . Assistants may prosecute inquiries. Evidence 
may be taken by an e.xaminer. Evidence thus taken may be sifted and analyzed 
by competent subordinates. Arginnent may be oral or written. The require- 
ments are not technical. But there must be a hearing in a substantial sense.” 
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first Morgan decision for support, as did the Board when it de- 
fended in the courts its use of the section. 

The use of the review attorney was upheld by the circuit courts 
in the Inland Steel case, the case of Cupples Company Manufac- 
turers, and the Biles-Coleman Lumber Company caseJ^ In cer- 
tain other cases the Board opposed interrogatories requested by 
the respondent in an attempt to show that the Board insiifhciently 
considered the evidence and that in effect the review attorney 
rendered the decision: Botany Worsted Mills; Lane Cotton Mills; 
Ford Motor Co.; and Louisville Refining Co.‘^ 

The procedure used in unfair labor practice cases is impressive 
for its thoroughness. The present system was rooted in the first 
National Labor Relations Board, of which Judge Calvert Ma- 
gruder, later of the Circuit Court of Appeals for the first circuit, 

Respectively, 105 F. (2d) 246, CCA-7; 103 F. (2d) 953, CCA-8; 98 F. (2d) 
16, CCA-9. Also see Smith Hearings, Vol. I, No. 12, pp. 438-440. 

Respectively, 106 F. (2d) 263, CCA-3; 108 F. (2d) 568, CCA-5; 99 F. (2d) 
1003, CCA-6; 102 F. (2d) 678, CCA-6, certiorari denied by the Supreme Court, 
60 S. Ct. 81. Also Ibid. 

The courts sometimes spoke widi candor in upholding the Board’s procedure. 
In the Botany Worsted Mills case, 106 F. (2d) 263, CCA-3, the court said: 

“When one conies to consider the record itself and the conclusions which tlie 
Labor Board deduces therefrom, one wonders at the insistent desire of counsel 
to inquire into the methods whereby those conclusions were reached. In view 
of what appears to be their conception of the judicial practice, ive are somewliat 
nervous about stating that we have read the recoi-d. That does happen to be 
the case and we may say that our reading gives us an impression of the faithful 
performance of duty by tlie members of the Board.” 

The sole case in which the Board suffered reversal was the Cherry Cotton Mills 
case, (98 F. (2d) 444, CCA-5) and it was a case w'here no intermediate report 
issued nor were there a proposed finding and order. The Board’s objections to 
interrogatories were overruled, but the court later granted a motion by the Board 
to dismiss without prejudice so that it might reopen proceedings, as in the Re- 
public Steel and Ford cases, following the second Morgan decision and the in- 
stitution of the proposed finding and order. 

Cases are reopened by the Board in the event the parties apply or the Board 
itself or tlie chief trial examiner discovers procedural error. 

Rehearings are not provided for in the rules and regulations; but as of October 
22, 1939, 208 petitions for rehearing had been entertained by the Board out of 
1950 cases decided. The Board granted 24 petitions, denied 153, and the balance 
were pending. In 22 of the 24 where rehearing was granted, tlie Board modified 
its original decision; that is to say, in over 91 per cent of the rehearings, there 
presumably existed evidence that changed the decision. The Board’s approach is 
that for a rehearing to be granted there must be a clear showing that eiidcnce 
which exists was unavailable at the time of hearing; and since thi.s' is difficult to do, 
rohearings have been granted mostly because the Board was uncertain of its own 
position and granted a rehearing in order to consider furdier argument on di.sputed 
points. The desire of the Board to secure fairness is thus demonstrated. Mono- 
graph No. 18, pp. 71-73. 
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was general counsel. Between the date when the N.I.R.A. was 
declared unconstitutional, which really abolished the first Na- 
tional Labor Pielations Board, and the date when the present 
Board was first created in August, 1935, the organization of the 
first Board was kept intact even though it did not actively func- 
tion. The personnel knew the statutory provisions of the Wagner 
Act, and most of the time was spent in that inteiwal drawing up 
an organization and a scheme of procedure designed to assure 
court approval of the anticipated public policy and to promote 
compliance. Some of the mechanics were uniquely developed, 
but the group drew heavily upon tlie experience and organization 
of other agencies. The trial examining and review sections, for 
example, were in large part patterned after similar sections in 
other agencies. It was necessary, of course, for the Board to vary 
the processes of other agencies to fit their own in light of different 
basic matters under control.’^'"* 

During the first six years, the procedure at no time approached 
perfection. Improvements were made continually, and the 
Board members and higher officials devoted much effort to im- 
provement; but despite all its internal checks the Board still com- 
mitted errors. The chief distinction and the outstanding advan- 
tage of the established procedure are that, when the Board has 
been subjected to the courts in enforcement proceedings, the rec- 
ord in the case has been a reliable one and one which, as demon- 
strated by the Board s legal victories, justified the meticulous care 
used. While chainnan of the Board, Mr. Madden said: 

. . We think we are not exercising too much care in having these 
various reviews of the record and I might say , . . that at least two 
judges of the Supreme Court, who are the older judges, have said tliat 
our work as it comes before the Supreme Court is the best that comes 
from any Department of the Government.” 

Against the advantage of judicial support must be placed the 
time necessary in the Board’s procedure, which is an important 
consideration in the field of labor relations since a recalcitrant 
employer may, in the time during which the case is moving 
through its various stages, destroy the union. This partially ex- 
Smith Hearings, Vol. II, No. 14, p. 562. 

'^*’H-I. Hearings, F.S.A. Appropriation Bill for 1941, 76th Congress, 3rd Session, 
Parti, p. 612. 
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plains why, despite extensive deliberation and a series of internal 
checks, there has been such acrid criticism directed by all parties 
toward the Board when one might otherwise expect praise for its 
painstaking methods. Five months elapsed in the median unfair 
labor practice case from the close of the bearing to the issuance 
of the decision.^' Of this period, 50 days were used from the 
hearing to the intermediate report; 30 days from the intennediate 
report to the exceptions; 20 days from the exceptions to the oral 
argument; and 55 days from oral argument to decision. The only 
limiting factor in the time schedule was the rules requirement 
that the parties must file exceptions to the intermediate report 
within twenty days, although the Board might permit time for a 
brief to be filed. Otherwise the time necessary for a decision was 
a matter of Board mechanics. 

A part of the criticism attaching to Board procedure was based 
in the repetition involved in the post-hearing procedure. ‘‘Metic- 
ulous care” demanded that the parties be heard by one trial ex- 
aminer, who was checked by another; the reports of those two 
were checked by a review attorney, who was in turn cliecked by a 
supervisor, neither of whom had any confidence in the trial ex- 
aminers. The attitude of the review section toward the trial 
examiners was fortified by the reliance placed by the Board upon 
the review attorney as contrasted with the trial examiner, by a 
failure of the Board to agree with the findings of the trial examiner 
in one case out of every four where the employer did not comply 
with the intermediate report, and by a wholesale refusal by the 
employers to comply with the intennediate report. This posed 
the question as to why the Board should have such duplication 
and brought many different recommendations with regard to the 
post-hearing process. The Board itself was always concerned 
with the post-hearing routing of the case and gave considerable 
thought to telescoping the functions of the trial examiner and re- 
view attorney. Even in 1940 the Board still relied chiefly upon 
the review attorney s presentation of the case rather than upon 
the intermediate report except where there were questions of 
credibility, although the Board members knew the contents of the 
intermediate report through the review attorney. Tin’s confi- 

■^'The figure, and the ones following, are for 1938-1939 and are reproduced 
from Appendix A, Monograph No. 18, p. 90. 
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dence in the review attorney sprang from the fact that the trial 
examiners had such a heavy burden in hearing cases that they had 
inadequate opportunity to read the transcript and write a report 
that commanded confidence. The review system set up within 
the trial examining division led to improvement in the intermedi- 
ate report, but even there delay occurred due to inadequate per- 
sonnel. This delay was also characteristic of the next stage where 
the review attorneys have for long had a heavy backlog. 

Following the idea that duplication could be reduced if the 
functions of the trial examiner and review attorney were to be 
telescoped, the Board experimented with the objective of re- 
ducing the time between the close of the hearing and the issuance 
of the decision. In one case, the record went to the review at- 
torney at the same time that the trial examiner began to prepare 
the intermediate report, and both progressed through the record 
at somewhat the same speed.'*^ When each concluded his study, 
the two conferred before the intermediate report was issued. At 
their conference the two discussed the theory of the case, the trial 
examiner’s conclusions, and the issues, and especially considered 
the differing conclusions as to what the record showed. The in- 
termediate report then issued over the signature of the trial ex- 
aminer and approved by the review attorney. 

If such a telescoping of functions were to work, it would op- 
erate to reduce the exceptions which would be taken to the inter- 
mediate report, for the review attorney is powerless except per- 
haps to review the exceptions and the record pertaining to them. 
He must wait for the Board to decide. But any case which would 
be strengthened so that fewer exceptions would be taken would 
mean an improvement in the procedure. This experiment, while 
not unsuccessful, was not continued as a pennanent device for 
two reasons: First, the general counsel of the Board, attentive to 
judicial considerations, believed as a general principle that tlic 
review section must be separate and in no way related to the 
other divisions, so the experiment was objectionable upon princi- 
ple.''' Second, since the review attorneys at the time of the experi- 

Smith Hearings, Vol. Ill, No. 18, pp. 674 ff. 

Under this system the intermediate report would ser\-e as an outline for the 
Board order. So long as the trial e.\'aminer is responsible for the inehi.s'ion and 
exclusion of facts and for tlie intermediate report, it may be better to keep separate 
thc! re\’iew attorney and trial e.xaminer to secure objectivity by eaeli. 
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ment in late 1939 were very heavily burdened with a backlog of 
cases, their use on current cases would have prevented a reduction 
of the backlog; hence as a matter of practical mechanics of opera- 
tion the experiment could not be made a part of the regular pro- 
cedure, although the Board did not foreclose the adoption of the 
experiment as a regular part of the system at a later date when the 
backlog had been reduced. 

Congressman Halleck suggested that the law be changed so 
that, in the absence of exceptions, the intermediate report would 
become the decision of the Board, as is the procedure in some 
other agencies such as the LC.C,®" It is to be noted, however, 
that the report does become the Board decision in a practical 
manner, although not technically so. If there is no exception 
taken to the report and if there is compliance, the case is closed on 
that basis; it follows that the respondent, who is usually the one 
who excepts, does accept the intermediate report. If no violation 
is found and there is no exception, the case is considered closed; 
and this again may be said to be acceptance of the report. Only 
where exceptions are taken are there departures from the report. 
Under the Halleck proposal there would be the right of appeal 
through exceptions, as now, so from the angle of accepting the 
report the proposal is in virtual operation. 

Mr. Halleck went somewhat further, however, and also pro- 
posed that the trial examiner, immediately at the close of a hear- 
ing, render his findings and recommendations before the short- 
hand notes of the hearing were transcribed. It would be 
provided that if either party then desired to appeal the case the 
appellant would have to pay for the printing of the record, and it 
was thought that such an economic lever would reduce the num- 
ber of exceptions. There would be two difficulties attaclied to 
such a procedure: First, the trial examiners are often confronted 
with cases involving discrimination against hundreds of persons, 
or similar matters, that render a case extremely complex. Tlie 
trial examiner is simply unable to reconstruct the case in its en- 
tirety without a typed record of the testimony, and it is probable 
that only in the smaller cases would the examiner be able to 

Presumably it would be necessary to change the law, for the Act requires tlse 
Board to find the facts and render a decision. The Board might state in its de- 
cision that the facts found in the intermediate report were tine facts found Ijy it, 
but this would be questionable. Smith Hearings, Vol. 11, No. 4, pp. 124-127'. 
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render a finding at the conclusion of the testimony. Second, and 
of prime importance in light of the implications, the use of the 
proposed economic lever runs counter to the development of the 
administrative process. In part, the administrative process de- 
veloped as an answer to the high costs of litigation facing the 
persons and groups small in economic significance. To assess 
what in effect would be litigation costs would be a departure from 
demonstrated advances as well as reprehensible from the view 
that such a change would tend to put justice on an economic 
basis. 

Both Chairman Madden and the chief trial examiner, while 
difl:ering on details, favored more Board dependence upon the 
trial examiner and intermediate report.'"" Broadly, both desired a 
system which would continue to use the higher type employees to 
obtain the testimony; but both thought it would be well for the 
trial examiner, wlio saw and heard the witnesses, to come to 
Washington directly at the close of the hearing. With ample time 
to sift and analvze, the examiner could write his intermediate 
report; and tlie re\iew attorney would function as a kind of 
judicial secretary to the trial examiner and the Board. The trial 
examiner then would have his report reviewed within the trial 
examining dh^ision. Then the trial examiner who heard and the 
one who reviewed would go bedore the Board and themselves 
present the findings. Later they would draft the decision after 
conference with the Board. Under this system, the Board would 
still keep some of the re\few attorneys to act as judicial secre- 
taries and thus gi\-e some check for the Board against the trial 
examiner. 

In its essential outlines, as has been indicated above, this sys- 
tem W’as incorporatc'd into the Board’s internal organization 
by early 1941. The trial examiner does present his findings to 
the Board; the number of review attorneys and their importance 

Fa t'li if appeal bt? ]^ro%-iclecl for in the acceptance of a system wboreby tlu; 
intcrmecliale rc'port wotild become the Board’s decision, there would still he dan- 
ger that tlie apjilication of the law to a given set of facts would he the trial ex- 
aminer’s, nut the Board’s. An intermediate report's reconunendations are in a 
sense setting j^reeedents and establishing doctrine, presumaljl)’ emanating from 
the agency; and as a matter of ehanneliy.ing such doctrine, the intermediate report 
should always he checked hv the agency, apart from the question whether or imt 
there are exceptions. This point was made by Lloyd Garrison, SiniUi Hearings, 
Voi. II, No. 18, p. 506. ; ' 

Smith Hearings, Vol. II, No. 14, p. 563. 
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have been reduced, but the attorney still functions to review the 
record and act as a judicial secretary to the Board; and the focus 
on the intermediate report as the basis for the Board’s decision 
has been intensified. Review within the trial examiners division 
has been supplanted by the institution of attorneys to aid the trial 
examiners. Reorganization in internal procedure came slowly 
because the Board had to develop, with restricted financial re- 
sources, competent trial examiners, so that a good intermediate 
report could be written by trial examiners who could hold a hear- 
ing and read a record properly. By 1940 the trial examiners 
were functioning with competency, reduced congressional ap- 
propriations required changes in internal procedure, and the use 
of attorneys to hold hearings in most representation cases re- 
leased trial examiners to hear complaint cases. Thus, the im- 
provement in the intermediate report, which has been sought 
since 1937, was by 1941 a reality. 

There is nothing in the Act which prevents the adoption of such 
internal procedure as the Board desires. Internal procedure is 
not a matter of legality nor of speed but rather is a matter of how 
the Board members think they can best operate in order to ac- 
complish their task. 



Chapter XV. PROCEDURE IN 
REPRESENTATION CASES 


Section 10(]>) of the Act empowers “the Board, or any agent 
or agency designated by the Board for such purposes,” to prose- 
cute violations of those provisions of the Act designed to prevent 
unfair labor practices. Section 9(b), however, says that “the 
Board shall decide . . . the unit appropriate,” and Section 9(c) 
provides that “Whenever a question affecting commerce arises 
concerning the representation of employees, the Board may in- 
vestigate. ... In any such investigation, the Board shall pro- 
vide for an appropriate hearing . . . and may take a secret ballot 
... or utilize any other suitable method. . . ^ It is clear that 

the wording of the Act provides that in the one kind of proceed- 
ing the Board shall take the action, that in the other the Board, or 
its agents may take the action. There is also a distinction in the 
type of proceeding: the unfair labor practice cases are clearly 
adversary proceedings and are so handled, while the representa- 
tion proceedings are purely investigatory and fact-finding. No 
command orders issue from a representation proceeding. Never- 
theless, the Board set up a proceeding that, throughout the major 
portion of its first five years’ existence, treated both proceedings 
in the same legalistic and judicial manner. In each case the pro- 
ceeding was designed to incorporate within tlie record tlie e^'i- 
dence upon which the finding of the Board may l:)e based. In a 
broad sense, comiriaint cases and representation cases had similar 
procedure for the purpose of obtaining the record, and this \\'as a 
matter of Board choice since the Act outlines but slightly the 
framework for representation proceedings in contrast with the 
outline for complaint cases, 

’ Appendix I. Italics supplied, 
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A. The Petition 

In representation cases the Board machinery begins to operate 
only when a petition is filed by an employee, a person, a labor or- 
ganization acting for the employees, or an employer. Presumably 
the Board may proceed on its own motion in any case, since the 
Act states that the Board “may” investigate “whenever” a ques- 
tion concerning commerce arises.^ As a matter of policy the 
Board never participated in representation proceedings unless it 
was petitioned to do so. This was a conseivative course to follow 
because there would always be a labor organization willing to 
petition and present a question whenever it thought it had even a 
slight chance of qualifying for certification. 

The policy may have been subject to some criticism prior to 
the Board’s permitting the employer to file a petition, for it was 
argued that the employer might be caught between two contest- 
ing unions, neither of which would petition the Board to enter a 
controversy, and the employer would suffer. This refusal of the 
Board to permit employer petitions was followed until July 14, 
1939, and in the face of pressing criticism of being “unfair” the 
Board on that date revised its rules and regulations. The Act did 
not prevent employer petitions; it was a matter of Board discre- 
tion. The Board had feared that the privilege of employer peti- 
tions would mean that an employer would use the Board ma- 
chiner)^ to prevent the growth of a labor organization by request- 
ing a certification when he would know that the incipient organi- 
zation had no majority." In any event the Board had not, despite 
such an appearance to the layman, forsaken the employer. In 
practice, the Board received “infoimal” petitions from employers 
whenever competing unions endangered the employer’s business. 
The employer would notify the Board of his position, and the 
Board would in turn seek to have the union bring a petition, 

“Appendix I, Section 9(c). Rules and Regulations, Series 2, Article III, Section 
10(b), so provide. 

'* Moreox’er, the Board’s attitude was that the employer Iiad no interest in tlie 
employee’s choice as to representatives and indeed had no oldigation to bargain if 
he did not in good faith know who the repre.sentative.s' of Iris employees wore. It 
was then incumbent upon the employeciS to show, by Board certificatif)n if neces- 
sary, a representative for the majority. Board experience demonstrated that it 
was rare indeed for there to be competing unions and for at least one of them not 
to petition. S. Hearings on N,L,R.A., Part 3, pp. 540-543. 
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which it would do; or the employer himself would confer with 
one of the unions and have it bring a petition to the Board. The 
Board’s change of rules and regulations did, however, somewhat 
mollify public criticism, although the change was fortified with 
ample safeguards so that the machinery of the Board could not 
be used to the disadvantage of a growing labor organization. 
Still a matter of its own discretion, the Board provided in its 
rules and regulations that it shall not “direct an investigation on 
a petition unless it appears to the Board that two or more labor 
organizations have presented to the employer conflicting claims 
that each represents a majority of the employees in the bargain- 
ing unit or units claimed to be appropriate.”'* The discretion 
with which the Board protects itself in the case of employer peti- 
tions is really no different from that used in employee petitions, 
for in both instances Board action is a matter of Board discretion 
in view of circumstances. As a qualifying consideration for Board 
action, there must be no taint of emplo\'er assistance or support. 

After tlie Board changed its rules, employers began to file peti- 
tions, which were handled as indicated below.” 

DISPOSITION OF EMPLOYER PETITIONS, 

JULY 14, 19S9-FEBRUARY 1, 1940 


Number of petitions filed 52 

Number of petitions disposed of 23 

By consent election 5 

By recognition of one union 1 

By dismissal 10 

By withdrawal 6 

By transfer from one regional office to another 1 

Number of petitions pending February 1, 1940 29 


As of February 6, 1940, there was but one directed electit)n,''’ 
because when an employer files a petition it is almost ab^-ays 
followed by a petition from one of the competing unions and thc^ 
Board proceeds on the union’s petition rather than on that of the 
employer. The same result is reached in either event, and thc‘ 
Board has found that the employer is pleased to be free of the 
case once it is en route to detemiination.’' 

‘ Ruk\s and Reglualions, Series 2, Article III, Section 3. 

’’ N.L.R.B. Press Release R-2702. As of October 8, 1941, employers had filed 
a total of 214 petitions. 

'’Smith Hearings, ''v'ol. II, No, 16, p. 630. . 

"K. Hearings, F.S.A. Appropriation Bill for 1941, 7eth Congress, 3rd Session, 
Part I, p. 548. 
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The petition itself must be a notarized statement, which is 
filed with the regional director in the region, or regions in the 
event the bargaining unit covers more than one region, and which 
sets forth the facts pertaining to jurisdiction, the bargaining unit 
claimed appropriate, the number or percentage of employees the 
petitioner claims to represent the organizations involved, and 
other relevant information.® The objective of the petition is to 
obtain certification as the collective bargaining agent for all em- 
ployees in the unit selected by the Board, and its immediate ef- 
fect is to start an mvestigation by a field examiner. 

The investigation is similar to investigation in unfair labor prac- 
tice cases except that it is likely to be less difficult. The investiga- 
tor is primarily interested in the facts to supjDort jurisdiction, the 
number or proportion of employees desiring certification, the or- 
ganizations involved, and the claims made by the employees 
through organizations as to what shall constitute the bargaining 
unit. Conferences with the employer may be held; and the 
union may be requested to bring in membership cards, or union 
books, for the investigator to check. 

B. Informal Disposition of Petitions 

If the field examiner and regional director are convinced that 
the unit contention has no validity, or if they have reason to be- 
lieve that the petitioner has insufficient support to be designated 
as the collective bargaining representative, the regional director 
will endeavor to forestall further proceedings by requesting the 
withdrawal of the petition, which can be accomplished by the 
petitioner’s requesting the Board to pemiit the withdrawal and a 
Board order so doing. If the petitioner will not withdraw the 
petition, then the regional director will recommend to the Board 
that the petition be dismissed, and the Board issues an order to 
that efiFect. This procedure in the handling of withdrawals and 
dismissals is based on the language of the Act, which, under a 
legalistic interpretation, must be handled by the Board itself and 

Upon request, the Board may permit petitions to be filed with it directly. 
Only 23 petitions were so filed between the creation of the Board and January 1, 
1940. Monograph No. 18, p. 76, and Rules and Regulations, Series 2, Article III, 
Section 10(a). The Board will permit cases to be filed with it where a nation- 
wide enterprise is involved, such as in the PosmZ-7Wegmp/i Co. case. 
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not its agents. In fact, tlie internal procedure of the Board leaves 
with the office of the secretary the approval of withdrawal and 
dismissal orders, and the case is rare that a withdrawal or dis- 
missal is not ordered when requested. This legalistic “red tape” 
led the Attorney General’s Committee to criticize the agency’s 
labor of a perfunctory character and to suggest that the regional 
director be extended sufficient power to permit withdrawal or 
order dismissal on the scene without the necessity of going 
through W ashington 

If it appears to the regional director that the petitioner has a 
probable case, informal efforts are made to adjust or settle the 
representation question to the satisfaction of the petitioner. This 
can not always be accomplished in the CIO-AF of L representa- 
tion controversy, but in others informal settlements are often suc- 
cessful. The membership cards brought in may be checked 
against the emplo)'er’s payroll and resolve all doubt; or in con- 
ference the employer may be convinced by the union that it pos- 
sesses a majority, and the presence of the Board representative 
may lead to employer acquiescence and recognition of the imion. 
One of the most important informal settlements at this stage, 
however, is the consent election, which, it should be noted, does 
not provide certification but does dispense with the issues. This 
election is informall)' agreed to by the parties under the condition 
that the regional director shall hold the election, whereupon the 
director, without referring the case to Washington and without 
any formal hearing, has ballots printed, organizes the election 
machinery out of his office, and holds the election. He counts 
the ballots and informs the parties as to the outcome, and the em- 
ployer proceeds to deal with the union which has a majority. 
The Board never formally enters the ca.se and never certifies any 
union as a representative because the policy is that a certification 
must be based on a formal hearing. 

C. Investigation and Hearing 

If the regional director fails to obtain an infoimal settlement of 
the case and if the preliminary investigation has disclosed that a 
dismissal or vatlidrawal would not be justified, the dii-ector re- 
Monograph No. IS, pp. 79-80. 
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quests the Board to issue an order of investigation and hearing, 
which is the representation counterpart of the authorization to 
issue a complaint in unfair labor practice cases. Whereas com- 
plaints are issued in unfair labor practice cases by the regional 
director, the Board itself, upon request from the regional director, 
issues the order for investigation and hearing in representation 
cases. This is again the legal construction of the Act by the 
Board; its position is that it may not delegate its function in repre- 
sentation proceedings. As in dismissals and withdrawals, how- 
ever, the secretary’s oflBce actually issues the orders for the in- 
vestigation. In any event it could not be seriously maintained 
that Congress meant for the Board itself to order and to investi- 
gate every representation proceeding.^'* The significance of such 
legal interpretation and action based thereon is that it is partly 
responsible for the highly centralized Board machinery, which 
required more time than would be necessary to handle if more 
judgment were to be entrusted to the regional directors. And al- 
though the Board follows almost completely the recommenda- 
tions of the regional directors and although requests for orders 
of investigation and hearing are handled in Washington very 
rapidly, still there is time involved. Time is important in unfair 
labor practice cases, but it is perhaps even more important in 
representation cases. 

The Board sometimes consolidates complaint cases and repre- 
sentation cases in order to expedite the settlement of related 
issues. The Board uniformly held that where a question of repre- 
sentation and a question of unfair labor practices were both at 
issue, the representation question would be settled second in or- 
der to secure independence in the choice of representatives. 
There then grew up certain abuses of the Board’s procedure on 
tire part of the labor, organizations, abuses which were engaged in 
until 1939 when they began to taper off as the conflict between 
the CIO and AF of L lost some of its spectacularity. If, for ex- 
ample, the AF of L affiliate were to petition the Board to certify 
it as the bargaining representative and if the CIO at the time had 
no majority or only the nucleus of an organization, the CIO might 
go to the employer and demand that he bargain with that organi- 
zation as exclusive representative. The employer would have to 

^“Monograph No. 18, pp. 79-80. 
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refuse since the AF of L claimed a majority and had asked the 
Board to certify it as bargaining representative. The employer’s 
refusal would cause the CIO union immediately to file a charge 
against the employer for refusing to bargain, for company domi- 
nation, or for interference. Since the Board’s uniform policy was 
not to certify so long as a violation of the Act remained unsettled, 
certification proceedings would be withheld until the complaint 
case was settled; and by then the CIO would endeavor to have 
sufficient membership to prevent the AF of L’s being certified and 
instead be certified itself. Sometimes the Board was successful 
ill getting the complaint case withdrawn or settled, but wher- 
ever one of the unions was weak it was unlikely that the Board 
would be successful in such an attempt. The alternative was to 
resolve the complaint case for which, if it appeared after prelimi- 
nary investigation of the charges that there were sufficient grounds 
for complaint, a complaint would be issued; and the representa- 
tion proceeding would be held in abeyance." 

It also occurs that the union which files the petition also files charges alleging 
interference or a refusal to bargain before the petition is acted upon. Tiiis raises 
a difficult problem. If the union petitions for certification, the employer may at- 
tempt to destroy the union; and tliat activity would lead to a cliarge of refusal 
to bargain, or interference and restraint. The Board must not permit the \’iola- 
tions of the employer to deprix-e the union of its majority status at the time the 
petition was filed, for the employer’s refusal to bargain and his attempts to cfestroy 
the union might mean that the employer would ax’oid tlie obligations of the Act 
by one violation to support another. In legal contemplation the emplo}’er is re- 
quired to bargain wheliex'er there is a majority, and the absenee of a certification 
is no relief. Chairman Madden believed that a petition could be \iewed as a 
temporar)’ waix'cr by the union of the right to bargain in the absenee of othcT em- 
ployer misconduct, yet Mr. Madden admitted the inconsistency apparent when a 
union petitions for certification and follows with a charge of refusal to bargain. 
But to refuse the filing of a charge might open the door to demonstrated attempts 
by employers to destroy the union after it files a petition. Sueli aetiem w<juld 
elearh' support interference and refusal-to-bafgain charge.s, )'et it might b(i argued 
tiiat tiu' union is estojxped from bringing charges if it has already petitioned ftir 
certification. I'he Board, therefore, ordinarily reeeixes charges of interference and 
refusal to bargain, hut there must be support for an interferenec charge in order 
to .support a refusal-to-bargain charge. This really con.stitutes deference to the 
emploxer in that he ma)' he acting in good faitlr in refusing to baruaiu if lie is 
not sure there is a majority represented by the union, hut the eNistence of facts 
to support an interference charge permits the employer no longer to refuse to 
bargain. 

\Vhere there ha\e been two unions involved with each claiming the right to 
represent employees, and refusai-to-burgain charges hax'e followed the petitioics, 
tile Board has not proceeded on tire charges so long as the runplover ha.s left the 
organizations alone. The Board approach is that if the employer does not in good 
faith know with which organization to bargain, he is under no obligation to do so. 
Ill practice, tlie Board discoiu-ages tJie filing of a refusal-to-burgain charge, aiui if 



304 THE PROCEDURE OF THE BOARD 

The Board’s policy led it into difficult positions as a result of the 
unions’ abuse. Because of the long time period demanded by 
complaint cases, the representation status of the union would dis- 
appear because of the weakening of the union, unit changes, or 
industrial changes. This was, of course, exactly the result sought 
by the union organization opposing another organization. The 
only respite the Board received was when some union, while re- 
fusing withdrawal or opposing dismissal, would agree to go ahead 
with the election despite the complaint it filed; that is, the union 
agreed that the unfair practice it complained of should not con- 
stitute a basis for the invalidation of the election, but this was a 
rare occurrence where the CIO and AF of L were involved. 

To meet this union abuse, in the latter part of 1939 the Board 
finally developed machinery for avoiding the unfortunate re- 
sults accruing to the union which had filed the representation peti- 
tion; and the machinery permitted the original Board policy to 
be followed. Rather than consolidate the two cases, the Board 
handled the complaint case first, as before; but the representation 
case was dismissed or withdrawn without prejudice. As quickly 
as the complaint case was completed by the Board, the party who 
filed the representation case could again present a petition; and 
a representation proceeding was begun if the party still so de- 
sired.^^ 

It was thought that this small change in procedure would be 
extremely useful. It would enable the segregation of complaint 
and representation issues and permit complaint cases to move 
through more quickly to a decision; there would be less oppor- 
tunity for the unit claimed appropriate, or the majority, to change 
if the time element were reduced for the related complaint case; 
or even if conditions did change or even if the complaint case de- 
cision were to aflfect the representation proceeding, the Board 
would have one less proceeding to handle. Where the Board had 

the charge is filed the Board does not proceed with the complaint unless at the 
hearing the union can prove conclusively that it did have a majority. This is in 
effect a “good faitli” rule for the employer. Smith Hearings, Vol. II, No. 12, pp. 
413-414. The unions may file charges of company domination. Such charges 
can not be handled as can refusal-to-bargain charges, and no “good faith” problem 
is involved. There is nothing for the Board to do but investigate. 

^“Case.s are still consolidated where two or more petitions am filed by the em- 
ployees under the same employer and the unit question is involved. This permits 
tlie consideration of what is essentially but a single case. 
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been unable to reach a settlement, it might be better able to do so 
after it had resolved the complaint case. If the employer had re- 
fused to bargain and that was the basis of the complaint case, then 
the Board would have dealt with the unit question in reaching its 
decision; and that information and material would be transfer- 
able to the new representation proceeding. 

This change was important partly because it was an offset to 
the general delay picture portrayed by labor organizations. It is 
true that in some of the cases where a complaint case was filed 
upon a representation case, the complaint proceeding took such a 
long time that the Board, when it reached the representation case, 
simply dismissed it because of the time element involved, al- 
though this was rare and has been overemphasized by the severest 
critics of the Board. It is also true that delay was involved wher- 
ever a complaint case was filed upon a representation case, but it 
must be pointed out that not all such action was brought by one 
union to stifle another. Some of the occurrences were bona fide, 
although probably far too many were for the purpose of union 
competition. It is to be remembered that the Board has clearly 
shown that, as between the AF of L and the CIO, there has been 
no monopoly of abuse and that the two organizations are fairly 
equal in the use of the practice; that the presence of unfair 
labor practices is always prohibited, and the fact that a petition 
has been filed does not relieve the Board of its responsibility to 
prevent such unfair practices; and there can not be free choice of 
representatives so long as there is a possibility that there htive 
been unfair labor practices.^'*’ The Board really has no choice but 
to proceed when a complaint case is filed, even if following a peti- 
tion, for bad faith is not necessarily involved and it is a proper 
procedure for the unions to follow. Here again the Board has 
bc^cn put in an imfa\^orable light, in part because of the antago- 
nism of the two leading labor organizations. While still chairman, 
Mr. Madden found fewer instances of this occurring after 1939, 
although it was not readily apparent whether the decrease was' 
attributable to less Irad faith by the organizations or few^er \-iola- 
tions of the Act by employers. 

S. Ileiirings on N.L.R.A., Part 1.5, pp. 2751 ff. The AF of L lias been the 
sexerest critic on dela\’, and that organization denounced the Board for perinitting 
llu* CIO to file cluirgcs uftc'r the AF of L had petitioned for certification. 
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Both the AF of L and CIO have been cognizant of the iinaf- 
filiated or independent unions. Not all union organizations desire 
to be affiliated with either of the two national organizations, yet 
desire to have all the attributes attaching to an independent or- 
ganization, including certification as the bargaining representa- 
tive. This led to the same type of practice as indicated above: 
When an independent union filed a petition for certification, one 
of the national organizations would counter with a charge of 
company domination and thereby prevent the certification of the 
independent, while the national organization would endeavor to 
organize those belonging to the independent. 

The regional director, upon receiving the Board’s direction to 
undertake a formal investigation with notice and hearing, de- 
termines the date, the place, and the time at which the hearing is 
to be held and so notifies the parties. The parties include the 
petitioner, the employer, and any other known individuals or or- 
ganizations thought likely to have an interest in the outcome of 
the proceedings.^"^ There may be intervention, which is handled 
identically as under complaint procedure, as are all motions, 
witnesses, and subpoenas.^" Intervention is probable where or- 
ganizations differ on the unit claimed to be appropriate, such as 
the craft v. plant unit difference, although intervention is denied 
where there is no unit question and the intervener applicant can 
present no sufficient evidence to indicate that a contest really is at 
issue as to who shall represent the majority.^" Prior to the hear- 
ing itself, matters such as motions are directed to the regional di- 

The Railway Labor Act contemplates no employee petition, and the employer 
is ne\'er made a party by the National Mediation Board. While the Board takes 
the position that the employer is not a party in legal ctmtemplation, it beliex es that 
any additional time added to the hearing is compensated for by the fact that there 
will be no issue brought to the effect that a question concerning the employer wa.s 
determined in his absence. Monograph No. IS, p. 83. The Board’s Rules and 
Regulations, Article III, Section 3, prox’ide tlrat all persons notified become parties. 

^•’ Article III, Section 4. There are no pleadings provided since the Board 
makes no u.ssertions as to the truth of tire facts stated in the petition, a cop}’' of 
which goes with the notice and states the issues. In legal theory, the notice rnerc.'ly 
provides for a hearing to ascertain the accuracy of the facts. Monograplr No. IS, 
p. '84.. ■ ■ 

'"‘The report of the Attorney General’s Committee points out how rmions still 
at tire beginning of 1940 were intervening in order to harass rivals through motions 
for crontinuances, objections, e.x:ammation and cross-axamination designed to hinder 
the union. Since the hearing is for the purpose of exploring the interest of all 
parties, the Board is helpless. This is again a demonstration of union abuse of 
Board procedure. Monograph No. 18, p. 85. 
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rector and thereafter to the trial examiner or attorney presiding 
or to the Board itself. But a request for withdrawal or a motion 
to dismiss after the hearing is under way must go to the Board, 
which must issue an order; the trial examiner or attorney is pow- 
erless in this respect. 

Since the hearing in a representation case is not an adversary 
proceeding but is only to establish the accuracy of stated facts, 
the position of the Board is different from that in complaint pro- 
ceedings. Prior to May 27, 1940, the trial attorney appeared be- 
fore the trial examiner, who was designated by the chief trial 
examiner upon request from the regional director much as in 
complaint cases; and the trial attorney presented the facts as 
pertaining to jurisdiction,^' lie then ceased participation in the 
case. If he again participated in the case it was only to supple- 
ment the record vath certain facts in order to facilitate a decision, 
but he was in no sense an advocate. Primarily, the parties there- 
after endeavored to develop for the record facts which would 
pertain to the number of emplo}'ees, the nature of the employees’ 
work, the background of collective bargaining and its relationship 
to the unit considered appropriate, the common interests existing 
or not existing between and among employees, the number of em- 
ployees enrolled as members in the labor organization, or tlie 
authority for the union to act as bargaining representative. In 
the development of such facts, there would seldom be an in- 
stance where the trial examiner would have to pass upon the 
credibility of witnesses, although in a few important cases an ex- 
perienced trial examiner w^as undoubtedly an influence making 
for order in a lie^aring where tw^'O powerful labor oi-ganizations 
were involved. Not being an adversary proceeding, tliero was 
not even an intermediate report from the trial examiner since liis 
judgment on watn esses was not of importance. Tin? Board re- 
cei\ ed an informal report from the examiner on the procx’cdings, 
and this informal report had a varying history so far as cone(?rjK'd 
its importance. Certainly the informal report vais not indispen- 
sable because the trial examiner happened to write it, and it never 
played a major role in the determination of the unit and majorit}^ 
questions. 

Despite di.sclaimers that the representation cases were not ad- 
Usually today tlic facts to establish Board j'urisdiction are stipulated. 
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versary proceedings, the Board actually made them so in every- 
thing but label. In paat, the Board may have patterned the repre- 
sentation procedure after complaint procedure because of an un- 
a wareness of the effects of certain administrative techniques. 
Until the Cudahy case in 1939, the Board relied upon the pres- 
entation of union cards, checked against payroll books, as evi- 
dence of a majority designation of a bargaining representative. 
Sometimes the employees, in order to be safe, would sign authori- 
zation cards with both of two competing organizations; and this 
led to difficulty. After the Cudahy case the Board relied almost 
exclusively upon the election, with the exception of dues cards or 
membership cards so presented as to offer convincing proof of a 
majority position. What is important to note is that until that 
time the Board had relied heavily upon the unions for evidence of 
a majority position, deaf to employers’ protests that an election 
should be held to ascertain whether the union had a majority. 
The demonstrated Board faith in unions antagonized employers 
in a great many instances so that the employer would refuse to 
stipulate any information whatever, and the whole long process 
of hearing would be necessary, with all the facts to be developed 
for the record. In short, the confidence placed, and often mis- 
placed, by the Board in the unions had the effect of provoking an 
absence of cooperation by the employer; and hence the full- 
blown hearing perhaps had some need of a trial examiner, though 
at most it could not have been great. After the Cudahy case the 
administrative technique was changed; employers knew that 
there would be an election held, and they were asked to stipu- 
late certain factual data in order to conduct an election. This 
app]'oach was an altogether different one; and employers were 
more willing to stipulate almost all the facts desired, so that the 
hearing became much simpler than formerly. It followed that 
there was even less need than before for the trial examiner, since 
the proceeding was not so adversary in character. 

Despite the success of the changed approach which followed 
the use of the election, the Board continued to make use of trial 
examiners until May, 1940. The legal division of the Board al- 
ways opposed suggestions that the trial examiners not be used in 
representation proceedings. Such suggestions favored the con- 
N.L.R.B. 526. 
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servation of trial examiners for complaint cases because the short- 
age of their numbers was often severe. This legal belief in the 
efficacy of trial examiners persisted throughout the most trying 
period when unions pleaded for Board action and hearings on 
complaints, and not until the Congress seriously reduced the ap- 
propriation for the Board in 1940 was this changed.^^ 

Following the reduction in appropriations, the Board drew up 
a procedure to eliminate the need of a trial examiner at repre- 
sentation case hearings. The new system uses a staff trial ex- 
aminer in only those cases that appear to be the more difficult and 
controversial ones, and in such event the regional director notifies 
the chief trial examiner and requests a hearing date. The chief 
trial examiner furnishes the date and designates the examiner as 
in a complaint case. In all other cases, persons attached to the 
field offices are to be designated by the regional director, who also 
sets the date of the hearing without clearing through Washing- 
ton, The person chosen to moderate the hearing is an attorney if 
possible, otherwise a field examiner. In the ordinary run of repre- 
sentation cases the Board would have but one representative, and 
no attorney would appear for the Board except to act as 
trial examiner. The person so acting would be responsible for 
having all relevant facts introduced into the record, including 
first of all the material or stipulations relating to the Board s juris- 
diction, In the event the case is of such nature that it must be 
heard by a staff trial examiner, the Board continues to have an 
attorney appear. During the hearing the parties make the same 
effort to incorporate the material in the record as to facts as they 
did prior to the change. 

At the conclusion of the hearing, the person who pi'esided im- 
mediately wires the Board that the hearing has closed and for- 
V'ards a sliort recommendation to the chief trial examiner as to the 
disposition of tlie case. The recommendation must be brief but 
must indicate the nature of the problems involved; The unit 
question; Globe doctrine; contract question; CIO v. AF of L; 
jurisdiction; pleading or procedural questions; fact stipulations; 
attitude of employer toward Board certification and union recog- 

’■’’The Board reduced the number of trial examiners by ten. Representation 
cases are seldom as long as complaint cases, but the alternative use for tlie trial 
examiner is pnxssing. 
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nition; attitude of all parties toward an election.^ The chief trial 
examiner does not care for the opinion of the person who heard 
the case but does desire quick information as to the nature of that 
case. The regional director forwards the record of the hearing to 
the Board, which orders the case transferred to it upon comple- 
tion of the hearing. 


D. The Certification 

The record of a representation case goes to the review section, 
where the process is similar to that of complaint cases in that the 
Board depends upon the record; and the review section ascertains 
what the evidence indicates. The rules and regulations provide 
that the Board may grant oral argument or requests for filing 
briefs."^ The Board ordinarily grants requests for oral argument, 
although it is likely to refuse if the request appears to be made for 
the purpose of delaying action, a not unlikely objective in the 
light of labor-organization competition. In the usual case, the 
oral arguments are held shortly after the date of request, and re- 
view attorneys begin work on cases almost immediately upon re- 
ceipt of the record. That is to say that the representation cases 
were, by the latter part of 1939, on a current basis. 

Upon receiving the review section’s analysis of the case, and 
having received the briefs and oral argument if any, the Board 
issues to the parties an order dismissing the case or directiong that 
an election be held to determine the representative."' The Board 
indicates which unions are to appear on the ballot, which em- 
ployees are eligible to vote, and the date on which to calculate eli- 

N.L.R.B, Inter-oiEce Memoranda, M-122e, M-1228. Courtesy of chief trial 
examiner. 

Series 2, Article III, Section 8. Oral argument is held in perhaps a third of 
the cases. Since the trial examiner plays no part in die decision, as he does in a 
complaint case, no oral argument is held odier tlian before the Board. 

In order to expedite emergency cases, by early 1937 the Board was issuing 
the direction of election without opinion. The direction of election provided for 
a secret election, and tire Board would then issue tlie opinion with the certification. 

When the review attorney is helping the Board in representation cases, he does 
not have the informal report of the trial examiner as he has an intermediate report 
in complaint cases, thou^ he did have during the period when tlie review attorney 
had access to the informal file in a case. 

The Board is more likely to seek additional needed information without reopen- 
ing die record, because a representation case is purely investigatory. For example, 
the Board might request the regional director to ascertain whetlier the plant is op- 
erating when the Board is ready to issue its direction of election. 
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gibility. The Board would fonneiiy certify upon the record at 
this stage of the proceedings the name or names of the representa- 
tives designated, But as has been indicated, the inability to trust 
union cards, the pressure brought by unions to obtain signatures 
or cards, the prolonged hearings to get the evidence into the rec- 
ord, all lengthened the hearing and opened the door to later dis- 
crimination against employees. By holding an election in eveiy 
case, more consent elections resulted, records became smaller, 
and the proceedings moved more rapidly. 

The directed elections are conducted by the regional director 
or some responsible staff member. Important elections are or- 
ganized with the use of specialists, a group the Board developed, 
who are particularly adept at knowing and handling election pro- 
cedure. The one who supervises the election tallies the ballots, 
rules on challenged ballots, and makes findings and recommenda- 
tions, all of which are incorporated in an election report and 
served by the supervisor upon the parties. If done within five 
days, the parties may file objections to the report with the agent 
who conducted the election. The agent rules on the objections 
and notifies both the Board and the parties of his decision on the 
objections, and his rulings on the objections accompany his elec- 
tion report to the Board. If the Board feels that material issues 
have been raised by the objections, it will order a hearing before 
a trial examiner, which hearing will be patterned after the origi- 
nal. The record of the hearing on the objections is sent to the 
Board and is handled as is the record of the original hearing, al- 
though it rarel}^ happens that the objections are not quickly dis- 
posed of without the necessity of another hearing. Thus, upon 
receipt of the election report alone, or of the election report and 
the report on objections, the Board proceeds either to dismiss the 
case or certify the name or names of the representatives for bar- 
gaining purposes. 

From any point of view, this elaborate procedure provides 
ample opportunity for all parties to present tlieir interests in any 
case. Designed primarily to meet due process requirements in 
what were essentially nonadversarial proceedings, the procedure 
was deficient in the most important aspect in which labor organi- 
zations were interested — it demanded too much time. The in- 
evitable result was acrid criticism from the unions; and the criti- 



312 


THE PROCEDURE OF THE BOARD 

cism based on the time element overflowed the bounds of “delay” 
and came to be associated with the idea that the Board deliber- 
ately favored one organization at the expense of the other by the 
speed at which representation cases were handled, a type of 
criticism wholly unjustified by the record. All organizations suf- 
fered because of the delay, but there was no inequality of treat- 
ment. If the Board may be criticized for the delay, it must be on 
the ground that the procedure set up simply involved too many 
days, a fact which even the Board realized and eventually took 
steps to correct. The median number of days for each stage of 
the representation proceedings where formal action was insti- 
tuted show that procedural changes were desirable."’ 

Median number 


Stage of proceeding of days 

Petition to hearing 49-52 

Number of days of hearing 6 

Hearing to direction of election 51 

Direction of election to election 19 

Election to decision 36 

Hearing to decision 62 

Total — Petitions disposed of after election 161-164 


Total — Petitions disposed of without election 117-120 

By 1939 the Board was rapidly reducing the backlog of cases, 
so that by November it was on a “current” basis. In that month 
the median time elapsed between the hearing date and the issu- 
ance of the decision was 32 days and in December it was 36 days, 
Smith Hearings, Vol. II, No. 14, pp. 445-446. The figures cover the period 
from October, 1935-June 30, 1939. CIO cases required between two and three 
weeks longer to certification than did AF of L cases. For unaffiliated unions the 
median was 187-194 days. This was because of Board skepticism regarding in- 
dependent unions. The Board e.xercised great caution and in^'estigated independent 
unions thoroughly to be sure that no employer domination w^as present. This was 
especially true when the employer had been guilty of violations. In those cases 
where formal action was not required and the case was chsposed of by consent 
election, recognition, payroll check, withdrawal or dismissal, the median for each 
method was only a fraction of the median where formal action was necessary. The 
o\ erall median for all cases so disposed was 37 days. For the CIO the median was 
32 days; for the AF of L the median vvas 37 days; for tlie unaffiliated unions the 
median was 60 days. By early 1940 the “average” time for cases iin^olving formal 
action was down to approximately four months from petition to decision. Mono- 
graph No. 18, p. 87. 
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as compared with the average through the first four fiscal years of 
62 days. 1940 saw the days required reduced to 22 by June.“^ By 
1941 the Board was issuing decisions in consent elections within 
three weeks on the average, and in ordered elections priority was 
given to cases arising in defense industries. 

The delay — or perhaps better, the length of time necessary for 
representation cases — involved more than the procedure set up by 
the Board. An outstanding factor was the filing of cases follow- 
ing the Jones 6- Laughlin decision in April, 1937. But considered 
in and of itself, the Board procedure was so lengthy as to cause 
the Board to develop a “streamlined” method for certification that 
would require far less time, usable, however, only where the 
parties would be agreeable to an election. 

Throughout its history, the Board used the consent election 
where the only question to be resolved was the majority; but a 
consent election never led to a certification. It sometimes hap- 
pened that the union desired official certification as verification of 
its status; yet a formal hearing seemed unnecessary except pos- 
sibly to protect the employer from maladministration. The Board 
therefore directed the legal division to devise a procedure that 
could be connected with the consent election and yet would avoid 
the necessity of going through the formal hearing. The legal di- 
vision developed such a procedure, and it was adopted in Novem- 
ber, 1939.''^ The chief legal problem involved, and the problem 
which the legal di\ision had to solve, was whether, under the 
wording of the statute, there could be a certification without hold- 
ing a hearing. The solution was reached by providing that the 
parties waive their rights to a hearing by agreement and stipula- 
tion so that in those cases where unions desire certification and 
the election is agreed to by all parties, expedition of the case is 
possible."*' A consent election on a stipulation basis has the fol- 

-■1 Smith Iloaring.s, Vol. 11, No. 14, i>. 546; Vol. IV, No, 11, p. 359. The Board 
came to ri'ulize that representation eases lost all .significance if not handled ininiedi- 
ately, lienee arbitrarily decided to get the representation cases current even to the 
detriment of complaint cases. 

Tliis was against tlie wislies of one of the Board members, wlio characlerix.ed it 
as “nunsenst'.” The characterization was based upon a belief that le.ss legal formal- 
ity should lie liad in representation cases and that the Board erred in duplicating 
lire complaint procedure in the representation procedure. For all points tif \ iew 
sec Smith Hearings, Vol. I, No. 1, p. 18; Vo! II, No, 12, p. 415. 

-'Hlegionai directors were instructed tliat every effort was to be made to adjust 
lire ease informally; and the new procedure was to be msed only where, when the 
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lowing steps: (1) a request for authorization of investigation and 
hearing, and an order for investigation and hearing; (2) a stipu- 
lation for consent election and Board certification; (3) the hold- 
ing of the consent election agreed upon and the transmission 
to the Board of all formal papers, including the election report, 
objections, and report on objections; (4) the Board certification 
on the record or dismissal of the case.'" So far as speed and ad- 
ministration are concerned, the stipulation is worked out in the 
field; and no Board approval of the stipulation is necessary. At 
the conclusion of the election stage and upon receipt of the rec- 
ord, the Board handles the record and its decision as it handles 
all other representation proceedings. 

Provision has been made by the Board to use the new expedited 
procedure in those cases where no election is necessary and yet 
certification is desired by the union. Under the auspices of the 
regional director, it is determined whether there is a majority by 
a check of the company’s payroll against the union membership 
claims. In such a check the Board insists that dues or member- 
ship cards be offered as proof rather than authorization cards. 

union desired certification, the parties were willing to stipulate for a consent elec- 
tion and waiver of hearing. Smith Hearings, Vol. II, No. 13, p. 539. 

The stipulation must cover facts relating to parties, commerce, labor organiza- 
tions, the question, tlie unit, the election agreement, the waiver of hearing, and 
the record. 
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Whenever a charge is filed alleging an unfair labor practice or 
a petition is brought to certify a representative, the Board desig- 
nates either action as a “case.” All cases are either pending, 
which means that they are in some stage moving toward disposal, 
or are disposed of. Disposition falls into two broad categories: 
(1) disposition before formal action; (2) disposition after formal 
action. Where formal action is instituted in a case, disposition 
comes only after the case is transferred to the Board unless the 
regional office disposes of the case after formal action has been 
taken but before tlie case is transferred to the Board. Since most 
cases are disposed of by informal action, only a small percentage 
reach the stage where disposition must be made after formal ac- 
tion has been taken by the Board.^ The disposition, a recapitula- 
tion of the material on procedure, may be outlined: 

A. Disposition Before Formal Action 

1 . Dismissals 

In complaint cases where the regional director finds no basis 
for a complaint, he dismisses the case. If the filing pai ty petitions 
die Board and the regional director is upheld, then tlie case is 
di.smissed by the Board. In representation cases, if the inva'stiga- 
tion sliows that no question of representation exists, the regional 
director rc{[ucsts a dismissal order from the Board. 

2. Wiihdratcals 

In complaint cases, tlie filing party wifli draws the charge, and 
usually does so after the regional director has made an investiga- 

^ Smilli lloarinu^s, Vol. n. No. 10, p, 358. 

■ 815 ; 
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tion and recommended to the party that the charge be withdrawn. 
In representation cases the petitioner will request permission to 
withdraw the charge, and the Board almost invariably gives its 
consent. 


B. Disposition After Formal Action 

Cases may be settled, withdrawn, or dismissed after formal ac- 
tion has been taken but before the case has been transferred to the 
Board. Such disposition may come at any stage of the proceed- 
ings, and does, although but a small percentage of cases are dis- 
posed of in this fashion once formal action has been taken. Some 
of the Board’s trial examiners, for example, have a conspicuous 
and demonstrated ability to bring about a satisfactory settlement 
of a case during or at the close of the hearing; and such settle- 
ments really reflect the trial examiners’ method of approaching 
the parties and resolving a conflict that would otherwise lead per- 
haps to extended litigation. 

C. Disposition After Transfer to the Board 

If the trial examiner prepares an intermediate report in com- 
plaint cases and there is compliance with the afiimiative recom- 
mendations of the report, the case is regarded as closed. If not, 
the Board continues the case, and this was the usual course of 
action in the first five years of the Board’s life. If the intermediate 
report recommends dismissal and there are no exceptions by the 
filing party, the case is regarded as closed. Relatively few of the 
cases in which formal action is taken are settled, dismissed, with- 
drawn, have compliance with the intermediate report, or fail to 
have exceptions where the intermediate report recommended 
dismissal. Usually, when cases once have formal action taken 
on them by the Board, the case goes through to a decision and or- 
der. When this occurs, the case is regarded as closed when there 
is compliance with tlie affirmative part of the order, for which a 
court order may be necessary; and the negative portion of the 
order remains in effect indefinitely. In the event that no unfair 
labor practices are found by the Board, the Board issues an order- 
dismissing the case; and the case is regarded as closed. It is to 
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be mentioned that the Board may dismiss a complaint in part, and 
sustain the charges in part; and many cases going through to de- 
cision and order are of this nature. 

In representation cases, the case is transferred to the Board 
at the close of the hearing; and the case is regarded as closed 
when the petitioner is certified or the petition dismissed without 
any certification. The certification, if made, may come after a 
hearing where sufficient evidence is disclosed to enable the 
Board to certify without an election; it may come after a directed 
election, or after a consent election or other method where the 
union desires certification. 

D. Settlements 

Settlements may come before or after formal action has been 
taken. Mention has been made of the settlements reached in the 
regional office after charges have been filed in complaint cases, 
and such settlements are regarded as closing a case when affirma- 
tive action is taken that is acceptable to the filing party." Repre- 
sentation cases are settled when an agreement satisfactory to the 
parties is reached; and this carries with it the consent election, 
the payroll check, or recognition of the bargaining representatives, 
usually engineered by the regional office. Settlements that are 
reached after a complaint has been issued constitute, however, an 
extremely interesting phase of the Board’s work that is of the ut- 
most importance, from the viewpoints of both the administrati\'e 
process and labor relations. 

1. Before or During a IT ear in g 

It often occurs that before or during a hearing tlie attorneys for 
the Board and for the respondent will hold conferences. The at- 
torney for the union may participate. It becomes e\’ident to all 
tliat a settlement is the only proper way to handle the controN crsy 
and thereb)' avoid any or further litigation. Perhaps the impell- 
ing moti\-e v’ill be that tlie field examiner’s facts, when prc'pared 

- TTie iui'onnal .settieinent may include a stipulation Avhich has no legal sigiiiK- 
eance for the Board and which really does not include the Board a.s a party. Tin* 
only legal oflA'ct of stipulation is that attaching to possible legal action in a court 
by the union on the grounds of specific performance in the event the employer 
doe.s not perform under the agreement. 
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for trial, will not support the charges that the Board has incorpo- 
rated in the complaint and the court hazards loom large. It may 
be, and has quite often been the fact, that the employer discovers 
that he was unaware of action taken by his directing force and he 
finds that his defense is nil. This type of situation is more likely 
to occur during a hearing when the Board has already demon- 
strated to the employer that it has the facts. There may be legal 
questions presenting themselves to both sides that are extremely 
difficult and indicate lengthy litigation with the outcome dubious 
for all. In Such situations, in order to save useless litigation that 
would benefit no one, the attorneys for all will draw up a stipula- 
tion,” based not upon the intent of the respondent, as they are, 
for example, under the procedure of the Federal Trade Commis- 
sion, but wholly on the practical, workable grounds that any other 
course would be foolhardy for all in light of what counsel for all 
parties know. This procedure was almost unknown in the early 
years of tlie Board because the inexperience of lawyers led them 
to litigate all cases through to Board decision. This is still true 
of many lawyers, although the Board has noticed an impressive 
change in the attitude of the legal profession. Only a small pro- 
portion of lawyers who have had experience practicing before the 
Board continue to resist treaties for settlement. Most of the ex- 
perienced lawyers not only are likely to settle but are desirous of 
settling a case. In addition to their willingness and desire to set- 
tle cases, the experienced lawyers are also cooperative in working 
with the Board in carrying the settlement through to its conclu- 
sion. The inexperienced lawyers still perform as did most lawyers 
when the Act was first passed: They refuse to believe it is a law 
that has been sanctioned by the Supreme Court, The Board is 
unable to reach any satisfactory settlement with such groups but 
rather must litigate each and every case, a task which the Board 
resists and attempts to avoid. 

The stipulation is signed by the Board, the union, and the re- 
spondent. The Board’s approach is that technically the Board and 
the respondent are the parties at issue, and the Board is litigating 
the case for the Government. But the Board has recognized that 
the complaining union has an interest in the case, and at least as a 

In fact, the stipulation is usually drawn by the Board attorneys and simply pre- 
sented to respondent’s counsel. 
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I matter of proper public relations it attempts to secure union ap- 
I proval of settlements which dispose of cases filed by unions, 

j If the stipulation is entered into before the hearing is started, or 

I ' during the hearing, the trial examiner is notified; but the tiial ex- 
4 aminer does not enter into the drawdng of the stipulation. The 

I regional director possesses the approval power locally for the 

Board. The trial examiner enters the stipulation as a part of the 
! record in the case; and the Board, upon notification, transfers the 

i case to itself w^ith no intermediate report by the trial examiner.’ 

j • Before transferring the case the regional director will have sent a 
i copy of the stipulation to the litigation division, of the Board. The 

litigation division reviews the stipulation, not to evaluate the sub- 
stantive terms and conditions, but rather to make certain that the 
j substanti\'e terms provide legally for that which the stipulation 

i purports to pro^'ide for all parties; and since an order will l>e in- 

i volved, it is important that the Board guard carefull)- the language 

employed. When the litigation division approves the stipulation, 
a memorandum of tlie case is prepared for the Board; and the 
Board then draws an order transferring the case, the record of 
which goes to the revitnv section. The review^ section then drafts 
an ‘‘Order Based on Stipulation,” or what is sometimes referred to 
as a “Consent Order,” which embodies the terms of the stipulation. 
This is presented to the Board for signature and becomes a Board 
I order. 

I The stipulation will pro\'ide for the issuance of the Board order 

j as well as specif\’ with some precision just what tlie order will 

I provide and the company’s agreement to the order, and there will 

I be a stipulation that the Board order to be issued wall have the 

same effect as would an order issued in the absence of a stipula- 
tion. In addition, there mav be stipulations as to facts, or there 
may be w'ai\ er of the elements of proof."’ 

One of tlie most important parts of a stipulation is tiiat para- 
graph wdiieh pro\'idc‘s for the consent decree. For the first several 
years of its histoix’, the consent decree was not regarded as cs- 

The stipulation will provide that it shall become a pai't of the record in tlic 
ca.se. A trial exaniiiier'.s evaluation of a settlement mi, mht bi' a.scertained if tlie 
Board i,s in doubt as to approx al. 

■'Many fact stipalation.s are entered into in all B(>ard cases inxoK’ing litigatiori. 
This enables issues to be narrowed through agreement, and result.s usually from 
the efforts of attorneys for both sides. While x'ery important a.s a legal iiid, the 
stipulation here under consideration is really a meihod of case disposition. 
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pecially important; but in recent years the consent decree has 
been regarded as of equal importance with the consent order in 
settlements by stipulation. The paragraph is important because 
it carries the consent of the respondent for the Board to file in the 
United States circuit court of appeals a petition for an enforce- 
ment decree to enforce the stipulation order to be issued and is 
regarded as indicative of the good faith of the employer. The 
Board order is then filed in the circuit court of appeals, and the 
court issues an order enforcing the order issued by the Board. In 
the event, then, that the employer fails to fulfill the stipulation, 
the Board has a ready-made contempt-of-court basis upon which 
to proceed against the employer,® The Board invariably attempts 
to obtain a consent decree in all stipulations,' although it does not 
always succeed. 

2. After a Board Order but Before Enforcement 

If a Board order has been issued in a case and enforcement has 
not followed, settlements may still be reached. The problem is 
then one of compliance. If the employer complies with the Board 
order, there is of course no problem. But if the employer does 
not comply, he may carry on negotiations with the Board in an 
endeavor to reach some agreement short of the commands in the 
order. Presumably, if the employer outrightly refused to consider 
the Board order and if the Board had a firm basis for its order, the 
Board would petition the court for enforcement; and settlement 
would be out of the question. If negotiations are carried on and 
if a settlement is reached, again the stipulation will be the basis 
for a consent decree covering what will probably be a modified 
order. 

The modified order is issued in place of a vacated original or- 
der. Suppose there is an original order commanding the rein- 
statement of 17 workers and that at the time of the order 10 have 
found jobs elsewhere. Only 7 actually remain to be reinstated; 
hence under a stipulation with the respondent the Board will 
modify its original order by the issuance of the modified order 

’’But by early 1941 the problem of securing compliance witli the decrees had 
become one of major importance. Moreover, by July 1, 1941, approximately 772 
consent decrees had been entered in the courts. Board Release Z-1359. 

’’The employer is usually required, under a stipulation, to notify the Board as to 
the action he takes to meet his stipulation. Thus, the Board “follow-up.” 
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and a consent decree provision. The same procedure would be 
used if the employer offered to make a lump-sum payment in an 
order requiring back pay or if the enforcement section were to 
find weak evidence in a case coming up for enforcement. Where 
a modified order is based upon a consent decree, the court must 
modify the original order. The contempt basis as a safeguard in 
a modified order is the same as a stipulation and consent decree 
under an original order. 

3. After Enforcement Petitions 

While it is rare for a settlement to occur after the Board has 
petitioned the circuit court for enforcement of an order, it hap- 
pens. In such an instance the stipulation is drawn, the Board 
issues a modified order with a consent decree, and the court is 
petitioned to modify the original order on the basis of the stipu- 
lation. 


E. Specialization in Settlements 

When considering the Board as an administrative agency, one 
might suppose that prior to formal action the Board would make 
every attempt to resolve conflicts and avoid litigation, as the 
Board does; but one would not ordinarily expect that there would 
be any kind of settlement short of full compliance with a Board 
order after a Board decision has been rendered. It has l^een out- 
lined how settlement is effected even after a complaint has issued, 
but a more detailed view of the settlement work is necessary in 
order fully to appreciate the uniqueness of the Board and tlie sub- 
stantive problems vith which it deals. Such a view will also serve 
to illuminate certain of tlie Board s operations as well as to indi- 
cate an important problem which surrounds the Board as admin- 
istrative agency. 

It has been pointed out that prior to April, 1937, the Board did 
not encourage unions to file charges since the Board was feeling 
its way and selecting test cases on the basis of substance or juris- 
dic'tion. The cases that were accepted and came up to the Board 
really depended in the first instance upon the regional office judg- 
ment. There was little court activity so far as the Board was 
carrying cases through to the circuit courts, although there was a 
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tremendous burden of cases going into the district courts by rea- 
son of employers seeking injunctions against the Board. When, 
however, the Act was sanctioned by the Supreme Court in 1937, 
the Board began to enter the circuit courts of appeal quite 
actively in order to enforce Board decisions, so that by the fall of 
1938 there had been and were a considerable number of cases in 
the courts. In addition, there was by then a heavy accumulation 
of cases not yet litigated, many of which were not being carried 
to the courts because of a series of reasons: Slight differences be- 
tween the parties made it appear unreasonable to litigate, for liti- 
gation would have cost more than was involved; chaUges in the 
corporate structure, or a company going out of business, left the 
status of the case unknown; some of the circuit courts were op- 
posed to the Act and to the Board, and the sensitive litigation di- 
vision discouraged litigation because it knew that weaknesses 
would prove the legal undoing for the Board; in some cases the 
facts were changed through time, such, for example, as the union’s 
and the employer’s reaching an agreement, in which event litiga- 
tion would have been superfluous as well as a cause of antago- 
nism; sometimes bankruptcy or receivership set in, which was also 
a change of facts that made the case a salvage problem; in some 
cases the Board had committed minor legal errors, such as error 
in seiwice, and in those circuits where the Board cases would be 
overthrown if they were short of any but the strongest possible 
presentation. Board litigation would have been stupid and disas- 
trous.® 

Too, when the Board began intensive settlement work where a 
Board decision and order had issued, some of the cases dealt with 
extended from 1935 and 1936. The Board could not with good 
grace go into the courts and seek enforcement on cases of such 
age. The Board might have ignored such cases, but to have done 

® For example, in one case one employee had filed a charge, and the Board issued 
a complaint alleging violation of four of the five unfair labor practice proscriptions. 
The Board’s decision sustained two of tlie chtirges and dismissed two. One of the 
Board members dissented on tlie grounds that substantial e\'idence was lacking to 
sustain the Board decision. Apparently the Board’s litigation attorneys thought 
that die preponderance of evidence favored tlie respondent but that substantial ev i- 
dence existed perhaps to justify a petition for enforcement in the circuit court. 
Because but one worker was invoh'ed and because the court might reweigh the 
evidence and base a decision on the preponderance rather than substantiality, tlie 
suggestion was made by Board attorneys that the case be settled. See Smith Hear- 
ings, Vol. II, No. 6, p. 223, 
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so would have brought union insistence that the plight of the em- 
ployees be cared for, an argument that would be persuasive. 
Moreover, even in 1937 and 1938, as well as in 1939, 1940, and 
1941, the Board was deciding cases faster than the litigation di- 
vision and the courts could enforce tliem; and at least one re- 
course for that situation was to seek settlement and thereby re- 
lieve the litigation division. 

In recognition of the foregoing reasons, the Board through its 
general counsel and associate general counsel had been endeavor- 
ing to reach settlements in order to clear the load of cases. In 
order to facilitate such work, the Board assigned one of its law- 
yers, who had begun with the first National Labor Relations 
Board, to settlement specialization. The success of the designee 
was conspicuous when full time was devoted to this function; and 
between September, 1938, and January, 1939, the efforts made 
were sufficiently successful to justify the creation, in January, 
1939, of the settlement section as an arm of the enforcement sec- 
tion'' charged with the performance of an auxiliary function of 
the Board. As visualized by those in charge of the settlement 
section, such function was a mixture of legal technicalities and 
labor relations, that is, to provide a basis for employer-employee 
relationships under the expressed public policy and still avoid liti- 
gation. Indeed, it is said that the very nature of labor relations 
lends itself to settlement rather than litigation, for if settlement 
can be reached the trouble is cleared away, while if litigation is 
necessar}' following a Board order the Board’s real difficulties— 
such as enforcement, follow-up, reinstatement, employer rela- 
tions, and a whole gamut of questions concerning employer ac- 
tion — then commence. 

The work of the settlement section may be classified into three 
categories; 

( 1 ) Those cases where there was really full compliance with 
the policy expressed in the Act but some minor differences existed 
between the employer and the Board. For example, the order 
may have called for reinstatement with back pay, but the em- 
ployer had found it necessary to lay off men. Tlie employer 

The section was sometimes referred to by Board employees as the “Chamber- 
lain section”; tliie basis for such appellation may be gleaned from the work of the 
section. Perhaps such references indicate the approach of many of tlie younger 
members of the Board’s staff. 
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agreed to the back pay; but a problem arose in the reinstatement, 
such as seniority, and then a settlement was necessary, 

( 2 ) Those cases where there had been a change in the facts so 
that it would have been pointless for the Board to litigate. An 
excellent example may be cited, drawn from an actual case which 
was settled: Union X brought a charge of discrimination against 
an employer. The decision called for reinstatement with back 
pay aggregating $2500. In the meantime the employer had 
agreed to give the union a closed shop, including the check-off, 
and vacations with pay. The vacations alone amounted each 
year to a sum considerably larger than $2500. The employer had 
a record of almost violent anti-union opposition; and he was an 
important producer in the industry, so much so that unionization 
of his plant probably carried with it unionization for the industry. 
The union and the employer were extremely desirous of reaching 
a settlement, and one was effected which provided for only rein- 
statement. The back-pay portion of the order was dropped. 

( 3 ) Those numerous cases where the employer desired to set- 
tle when the Board decision had found a violation, but merely as 
a matter of “face” the employer desired that some parts of the 
Board order not be enforced and for that reason he was willing 
to settle. The desire of the Board to avoid litigation and the re- 
sponsiveness of the employer led to a settlement. 

By 1940, cases handled by the settlement section originated 
chiefly with the litigation division. These were cases where a 
Board decision had been handed down, and the next stage ordi- 
narily was the enforcement of the decision in the absence of com- 
pliance. In addition, cases were sent to tlie settlement section 
from tile office of the secretary, from the review division, and in 
some instances from the regional directors. While originally the 
settlement section confined itself to cases where enforcement was 
the problem, the circumstances confronting the Board led to an 
expansion of the specialized settlement work so that cases came 
from all stages of proceedings and the section was called in at all 
stages, even including cases where no complaint had ever been 
issued but the advantages of specialization were useful. 

This expansion had its origin in March and April of 1939. The 
Board was then confronted with a tremendous backlog of cases 
that jammed up in the review section as a result of the great num- 
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ber of charges filed after the constitutionality of the Act was up- 
held. In order to relieve the backlog, the settlement section took 
some 50 cases from the review section, some of which they were 
able to dispose of. At approximately the same time the regional 
directors were informed that the settlement section was available 
to aid in securing compliance with the Act once a decision had 
been rendered or even to assist before any decision was reached. 
The result was that the section was often called upon by regional 
directors, and the efforts made in conjunction with the regional 
directors were regarded as quite worth while. In some offices 
particularly, the section had very real results. The settlement 
section sent men to various regional offices from time to time, for 
example, to Fort Worth, New York, Minneapolis, and Los 
Angeles; and the men remained in the office for a period and 
aided the regional director in disposing of particularly difficult 
cases or cases which had been offering problems to the regional 
director, This type of service was of some importance since it re- 
lieved the burden of the regional director; and taking account of 
the whole picture, it thereby indirectly improved the pace at 
which cases were able to move through the complex Board ma- 
chinery. 

The personnel of the settlement section devoted full time to a 
task in which they were fairly successful, as is indicated by the 
following statistics: 

STATUS OF ALL CASES REFERRED TO SETTLENiENT SECTION 



Total 

Before hoard 
dccisioti 

After hoard 
decision 

Cases 

277 

81 

196 

Open 

"^34 

6 

28 

closed 

243 

75 

168 

Settled 

136 

40 

96 

Per cent settled 

56 

53 

57 

Decrees 

91 

27 

64 

Per cent decrees 

67 

67 

67 


In contemplation, the settlements reached were supposed not 
to compromise the spirit of the Act. The nature of the spirit of 
any act really means that the enforcing agenc)' determines 

’•’As of April 30, 1940, The figures are from Board Release Z-826, prepared 
primarily for Board use. The director of the -settlement section kindly made tlie 
figures available. 
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whether certain actions of an alleged violation square with the 
public purposes, and the good faith of the agency is the only safe- 
guard against settlements which would compromise the spirit of 
the Act. In actuality, a settlement was a compromise; and the 
Board yielded something, such as back pay or reinstatement, in 
order to accomplish it. Apparently, there was as little com- 
promise as could be managed and still obtain a settlement. When 
it is remembered that there is a legal hazard in every case that is 
litigated, and the Board does remember this, and when this or- 
dinary hazard or loss expectation is discounted, there is meaning 
in the idea that the Board has always endeavored in its settle- 
ments to do as well or better, on the average, as it could do if 
litigation were the course pursued. 

Ill any given case the settlement actually reached depends 
upon the bargaining process between the Board’s agents and the 
respondents. While the unions are invariably consulted or their 
approval of a settlement is sought, the Board will settle a case 
even when the unions do not approve, although this seldom hap- 
pens. The unions quite often get impatient with settlement 
procedure, and they demand enforcement of the order. Such im- 
patience does not ease the Board’s task. Ordinarily, however, 
the Board may expect first to work for a settlement and then to 
consult the unions during such work or seek approval of a con- 
cluded agreement. If the Board has a strong case — that is, if the 
decision is anchored in ample evidence — it will be likely to com- 
promise but little in order to avoid litigation, and it will stop but 
slightly short of virtual compliance with the order. Weaker cases 
will find the Board endeavoring to work out something in terms of 
back pay and reinstatement, although back pay will more likely be 
sacrificed than reinstatement for the reason that an employer will 
usually come to terms much more readily if he is faced only with 
reinstatement.^^ In extreme cases, the Board might insist only 

This is a fair statement, but it must be obvious that generalizations regarding 
what are essentially compromises. are hazardous. In one case, for example, bach 
pay and reinstatement were both yielded, reinstatement completely. Back pay had 
Ijeen ordered for two employees for a period approximating four years. Upon 
recommendation of the Board’s legal counsel, tlie case was not enforced because 
of the weakness of evidence, the possible defense of tlie respondent pleading laches, 
arbitrary action in ordering back pay, and “the fact that enforcement would have 
to be sought in the Tenth Circuit. , , A settlement was reached whereby each 
employee received tlie sum of $300j and the company posted notices of the Act 
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upon tile posting of notices, wliicli do not injure the employer; 
and yet the Board salvages something from the case. After back 
pay and reinstatement, the settlement section works on the repre- 
sentation angle. Thus, settlements may be expected to vaiy all 
the way between two extremes, which are full compliance at the 
one end of the scale and the vacating of the Board order at the 
other. 

Despite the rigorous procedure set up by the Board, cases some- 
times got through the decision stage and came up for enforce- 
ment, which cases the litigation division regarded as hopeless for 
litigation. This occurred in part because of the separation of 
functions. Another reason was the fact that what Board members 
saw in cases might be invisible to judges if the case went to liti- 
gation; )'et, as expressed by one Board member, such invisibility 
did not relieve the member of the responsibility of deciding the 
case on what he saw rather than what he thought the judges might 
see. Rendering decisions in such instances did, however, raise a 
question as to whether litigation for purposes of enforcement 
would be a hopeless venture, especially in those cases where the 
litigation attorneys were unwilling to litigate because the court in 
which the case would land meant an increased-loss expectation. 
The result was the existence, until about 1940, of what were 
called “weak” or ‘Turied” cases that were not enforced, settled, 
nor otherwise disposed of. Such cases might have arisen in scat- 
tered instances from inefficiency alone, but probably the nature 
of the administrative process is the important factor to be con- 
sidered, The specialized tribunal in purpose is to see symptoms 

together witli a statement that their relations with tlieir employees w'ere go\'ernetl 
by the Aet. Smith Hearings, Voh II, No. 5, pp. 146-147. 

That employers are not always happy with settlements i.s show’ii liy another ease 
where the Board attempted a settlement involving back pay of $20,0()0 instead of a 
.sum whic'h the company estimated might be as high as $175,000 if the Board won 
in the courts. The company wa.s charged wiUi aiding an AF of L affiliate. The 
company thought it was raced with ( 1 ) a petition to tlie court to re\'ie\v the. order, 
which would cost ]ioa\ ily for the traii-script alone; (2) a petition to the Board for 
a rehearing, which would be expensive; (3) a settlement. The company iigrced to 
a settlement on the back pay and also agreed to reinstatement and an election to tle- 
termine the bargaining repre.sentati\‘es. Although tlit^ settlement section regarded 
the settlement as fair and equitable, the counsel for the employer testifital with re- 
gard to tlic stipulation; . . We figured were slugged into paying a, nuisance 
\ alue. We arc willing t(i pay a nuisance value tp get out of it. We aren’t satisfied 
with the result of the case.” The $20,000 Svas to be paid in a lump sum and di- 
\ided by the regional director. Smith Hearings, \’oI. 11, No. <S, pp. 269 ff. 
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not generally visible to general practitioners; hence so long as 
dependence is placed upon specialists, the advantages of which 
are obvious, there will be such cases because of the inherent 
characteristics of the administrative process. What a judge can’t 
see isn’t there. 

It was in these “weak” or “buried” cases where the settlement 
section made its greatest compromises, especially on the back-pay 
issue. Only in comparatively few of the Board decisions did the 
litigation attorneys recommend the avoidance of litigation, but 
in some instances the cases were turned over to the settlement 
section.^^ 

The settlement section found the most objection to its work 
coming from the unions. Their attitude was and is that “the 
Board has rendered a decision in our favor, now they should en- 
force it; if they do not enforce it, then we are being ‘let down.’ ” 
The employers, on the other hand, while perhaps not liking the 
settlement, at least do not resent it as do the unions, for in the 
very nature of the case the employer feels that the Board is yield- 
ing something, which it is, and this thought is soothing. It is 
easily understood why the unions would regard compromise as 
evidence that the Board is negligent of union interests, a thought 
encouraged by the Board itself in seeking union approval of a 
settlement reached while functioning as a governmental agency 
promoting public policy, not union policy. 

The situation appears in part to be this: Experience dictates 
that whenever the Board loses a case in a circuit court of appeals, 
there is tremendous encouragement to employers to violate the 
law and to fight Board decisions through the courts. This means 
that the Board must consider with caution just which cases to 
litigate in light of the tenor of the circuit courts of appeal. Cases 
which are not strong and which are taken into the courts for en- 

Ten per cent is a maximiun estimate. It is difficidt to know witli any exacti- 
tude just how many cases have been “buried” or have decisions based on e\ i- 
dence that would not survive some court jurisdictions. Chairman Madden testi- 
fied in the Smith Hearings, Vol. II, No. 17, p. 688, that he knew of “perhaps a 
dozen” cases where the Board had rendered a decision and then the enforcement 
division recommended np court enforcement because of the weakness of tlie case 
in light of ^the diflerent jurisdictions. Other estimates ha\'e ranged from “tliree to 
four cases” to tlie 10 per cent figure above. Probably tiiere liave been few real 
errors in decisions. The settlement section’s functions are deri\’ed more from tlie 
desire Ur avoid litigation,^ changed conditions, a desire to settle in order to ha\ e 
better feeling.s, procedural defects, or weakne.s.s in cases. 
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forcement increase the difficulties for the Board, especially where 
the judges are aiiti-Board and anti-Act. Moreover, judges tend to 
grow weary of a long series of labor cases and begin to react un- 
favorably. If e\ ery case were to be litigated, administration of 
the Act would be far more difficult than it is when making use of 
the settlement as a means of avoiding litigation. The alternative 
facing the Board is the unions’ resentment of what they may re- 
gard as compromising the Act. If litigation were to be increased, 
union resentment might be decreased; if the Board’s litigation 
record were not good because of the weakness of cases, the re- 
sentment of the unions would then be directed against the courts 
instead of the Board, as now. If the litigation record of the Board 
in increased litigation were to be as good or better than now, then 
the resentment of the employers might be increased; and this 
would probably l)ring increased problems for the Board. There 
is seemingly little choice between union resentment at the Board 
and fewer proldems generated from the employer, on the one 
hand, and more problems generated by the employer and more 
union resentment against the courts, on the other. The Board 
therefore, without expecting the unions to see other than their 
own part of the picture, chooses to use the settlement and thereby 
save administrative energy. 

The most compelling factor is the fact that tlie Board has never 
had sufficient funds and personnel to enable it to enforce by liti- 
gation all cases it desired. If the Board had had a larger nnmbei- 
of litigation attorne}’s, enforcement could have kept pace with 
decisions, for certainly in many cases the Board could have fol- 
lowed a decision with early petition for enforcement l')y the court. 
As it was, the Board would, so to speak, go to tlie emplo\’cr “with 
hat in hand” and seek compliance on an order tliat was handed 
down from a quasi-judicial agency, presuma])Iy upon sulficient 
ex’idence and after due consideration of the record. Board 
prestige would hu\ e been far more secure with more litigation 
attorneys, for failure to enforce a Board order when the emj)loyer 
suspected tlie reason was weakness was contagious and damaging 
to prestigt'.’" lairger personnel for litigation might ha\-e meant 

Board nu-iubor Edwin Smith, in a speech, The National JMhor Relations 
Board ami Business, before tlie Harvard Business School .A.himni Association, June 
IS, 1938, said in part: “The Board is not a mediating agency. It is a quasi-judi- 
cial body taitrusted \\’ith a definite responsibility for building up a body of law on 
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resentment by unions against the courts, but not against the 
Board. Decisions simply came too fast for enforcement, the 
unions decried and protested the consequent delay, and the only 
recourse for the Board was to establish the settlement section. 

Neither the Act nor its spirit contemplated mediatory or con- 
ciliatory functions by the Board; yet the settlement work surely 
falls on the border of enforcement, on one hand, and conciliation 
among the Board, the employer, and the labor organization, on 
the other. This is heightened by the consideration that the 
course of settlement has broadened from its use only in cases 
where the Board decision had come down and litigation was the 
next step, until by early 1940 there was effort to settle cases prior 
to a Board decision and the settlement section was functioning 
actively at every stage of proceedings. There can be no convinc- 
ing argument that the setttlement is not a sane and worthy func- 
tion for the Board; and the relationship of employers and em- 
ployees, in a broad and fundamental sense, is promoted by set- 
tlement rather than made more dijSicult through and because of 
court litigation. If, however, the outstanding characteristic of an 
agency such as the Board is the legalistic approach which was 
used — and except for the settlement work the foregoing account 
of Board procedure clearly crystallizes and makes prominent the 
legal approach w^hich dominated every move made procedurally 
by the Board — then the settlement section seems a kind of con- 
tradiction.^^ 

Contemplation, at one extreme, of the painstaking care with 
which the Board protects procedural due process and, at the 
other extreme, of the efficacy, through settlement, of the quasi- 
judicial process poses the fundamental problem of the Board’s ap- 
proach. In a broad sense, the settlement section indicates the 
inadequacy of the purely judicial approach where a quasi-judicial 
agency was meant to operate. When charges are brought to the 

the important matters covered by the statute. ... A quasi-judicial agency cannot 
indulge in any such quid pro quo tactics which may temporarily satisfy both tlie 
employer and tire union. It must, if it finds the employer doing an illegal thing, 
proceed to the best of its ability to make him cease and desist from those specified 
acts. . . . Its function ends at that point.” N.L.R.B. Press Release R-9S4. 

’■fCf. Max Radin, Law as Logic and Experience, Yale University Press, Cluip. 
Ill, where is developed the argument that most of our legal processes might well 
incorporate the arbitration process, which looks to future human relations, and that 
we might well discard the useless attempts to ascertain “right” and “wrong” of 
past events. 
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Board, one adversary is charging another; and although the Board 
is the legal opposition, there is never doubt that the Board in fact 
necessarily functions primarily to assist the union even if that is 
not the objective. This is especially clear when the Board holds 
conferences with the unions whenever an adjustment or settle- 
ment is sought. And despite the legal theory that union benefits 
are incidental and that individual benefits are primary, the fact 
appears to be the reverse of the theory, not as a matter of Board ob- 
jective but as a by-product and result of the Act itself and the 
procedure set up by the Board. This is not to say that the Board 
should not confer with the unions, for any realism regarding em- 
ployer-employee relations dictates that the improvement of such 
relations will come only by a unified and common recognition 
that it is organized labor, which is a permanent, definite, and dis- 
tinct part of the economy, that must be dealt with, not the indi- 
vidual employee. But when one considers tlie implications of 
the settlement function, which ought to be and ought to have 
been promoted, in the face of the judicial and legalistic efforts 
surrounding the Board’s work, there is raised the question as to 
whether the Board was too “judiciar in its approach; and the 
answer to this question will lie in one’s conception of the adminis- 
trative process and its limitations. 

F. The Compliance Unit'” 

The filing of a consent decree in court does not in itself bring 
compliance. During 1937, there was 1 contempt case filed by 
the Board to secure compliance under a court decree; in 1938, 
there were 2 cases filed; in 1939,. there were 9 cases filed; and in 
1940, tliere were 15 crises. In addition, there are difficult prob- 
lems attaching to the computation of earnings, the figuring of 
interim earnings, the arrangement of preferential hiring lists, etc. 
It was regarded as desirable to centralize authority in such mat- 
ters and to provide specialists for such work; and in June, 1940, 
the Board created the Compliance Unit. The unit’s functions 
embrace all formal proceedings involving compliance with court 
decrees, the functions formerly carried by the settlement section 
as descrilmd alcove, and calculations in involved back-pay cases. 

1'- See Board Release Z-1359. 
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At the end of fiscal 1941, the unit had handled 24.5 cases, in- 
cluding compliance with Board orders and compliance with court 
decrees. The unit closed 177 cases involving compliance with 
Board orders before litigation, of which there was substantial 
compliance in 55 cases and the entry of consent decrees in 28 
cases. But since by 1941 most doubtful questions of law had 
been resolved and since the great backlog which confronted the 
enforcement section after 1939 had been considerably reduced, 
the Board was foregoing partial compliance — which is to say, 
settlement — in favor of substantial compliance; hence settlement 
work was dwindling and the unit was devoting more effort to 
obtaining compliance with court decrees. 

In handling the problem of compliance with court decrees, the 
unit operates both formally and informally. Formal proceeding 
means that the Board files a petition for civil contempt; and al- 
though the number of such cases has increased each year, many 
cases are disposed of informally. For example, in fiscal 1941 
there were 15 contempt cases; 25 cases were disposed of by vol- 
untary compliance; 8 cases, after investigation, did not warrant 
the institution of formal proceedings. The regional offices have 
more and more assumed the task of getting compliance with 
Board orders — i.c., settlement work — ^l^ut the compliance with 
court decrees is increasingly handled virtually as a specialized 
task by the compliance unit, and the regional office is participat- 
ing less and less. 

At the beginning of fiscal 1941, 3 petitions to adjudge re- 
spondents in contempt were before the courts. The Board filed 
15 more petitions in fiscal 1941. Of the 18 cases, 6 were pending 
at the close of the year, and 12 had been disposed of. Seven cases 
were closed by court orders adjudging respondents in contempt; 
5 were settled after the petition had been filed. The total petitions 
filed in previous years was 8, of which 6 were dismissed. 

G. Pressure to Compel Compliance 
1. Blacklisting Through the R.F.C^^ 

In a few cases the Board has attempted to olDtain compliance 
with its orders through collaboration with the Reconstruction 
Smith Hearings, Vol. Ill, No. 3, pp. 78-81. 
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Finance Corporation. This method of enforcement was alleged 
by the enemies of the Act to be “blacklisting,” a term chosen be- 
cause of the supposed similarity of the Board's activity to that 
used by employers when they refuse to hire a union man because 
of his union affiliation. The Act and the Board proscribe black- 
listing by the employer. In fact, the Board’s practice did not 
merit the distinguishing and relatively powerful term “blacklist- 
ing,” for the Board’s efforts were really quite mild, lawful, busi- 
nesslike, and hardly of the blacklist character. 

Whenever the R.F.C. receives a loan application, the applicant 
must indicate that he is abiding by all the laws; and whenever 
any difficulty appears that would lead the R.F.C. to question 
whether laws were being respected, just as a matter of proper 
business methods the R.F.C. investigates the situation. So far as 
the R.F.C. was concerned with Federal laws, that agency had 
made an arrangement with the National Labor Relations Board, 
the Treasury, the Bureau of Internal Revenue, the Department of 
Agriculture, the Department of the Interior, the S.E.C., the Fed- 
eral Power Commission, the Comptroller of the Currency, the 
F.D.I.C., and the Wages and Hours Division of the Department 
of Labor whereby the R.F.C. exchanged information with those 
agencies as a matter of credit information. The R.F.C. sends to 
the agencies a list of disbursements made; and if any company is 
receiving disbursements and also violating the law in some re- 
spect, the agency whose laws are being violated can request the 
R.F.C. to withhold disbursements. The R.F.C., however, retains 
the choice to withhold or to refuse to withhold disbursements in 
its own discretion, so that the Board, as an agency, in effect would 
be making only a recommendation. 

As of February, 1940, this arrangement between the Board and 
the R.F.C. had lu'eti translated into action in four cases. In all 
four cases the R.F.C. wns requested by the Board to withhold dis- 
bursements. The R.F.C. did so in one case; in another case tb<' 
loan was allowed the following day; in one case the loan was 
withheld for tw’o w'^eeks; in the other case the loan rec[uest was 
w'ithdraw’ii l:)y the firm because it decided to olitain its mone}’ 
from a bank. In light of the similarities in arrangements existing 
betw-een tlie R.F.C. and otlier Federal agencies, as w^ell as the 
Board, it seems grossly unfair to seek out the Board and char- 
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acterize its cooperative effort with the R.F.C. as “blacklisting.” 
In any event, the R.F.C. made the loans, not the Board. 

2. Blacldisting Through Public Contracts 

The Walsh-Healey Act was approved on June SO, 1936.^' That 
Act was to prevent price competition for Government contracts 
based upon wage reductions. The Act provides that, with cer- 
tain exceptions, every Government contract for $10,000 or over 
must carry an employer s agreement that he will abide by the 
basic labor standards provided in the law: the eight-hour day, 
forty-hour week; overtime pay requirements; no child labor; no 
convict labor; compliance at least with safety, sanitary, and fac- 
tory-inspection laws of the state wherein the work is performed: 
and payment of at least the prevailing minimum wage in the in- 
dustry as determined by the Secretary of Labor. Violators of the 
Act must make restitution and are placed for three years on an in- 
eligible list to receive further Government contracts. 

In July, 1936, the Board endeavored to use the same economic 
leverage as the Walsh-Healey Act provided. An attempt was 
made to have the Navy Department withhold contracts from 
firms refusing to comply with a Board order; but the Navy De- 
partment refused the Board’s request on the ground that, under 
the decisions of the comptroller general relating to such matters 
and in the absence of statutory provision in the Wagner Act, no 
legal right existed for the Navy Department to withhold con- 
tracts.^* 

In 1937 the CTO began to clamor for legislation which would 
prevent violators of the Wagner Act receiving Government con- 
tracts, and the AF of L joined in the demand. In 1938, the 
Senate passed such an amendment, and the amendment was re- 
ported favorably by the House Judiciary Committee; but Con- 
gress adjourned before the House passed the bill. A bill in the 

49 Stat. L. 2036. The material in this section was drawn from Smith Hcariims, 
Vol. IV, No. 9, pp. 23T-253; 2.56-268. 

It is interesting to note that for some five years following 193.5, Na\ y Depart- 
ment contracts included a clause providing that, where contractors became in\ oI\ ed 
in disputes, the Secretary of tire Navy could in his discretion refer the disputes to 
the N.L.R.B., which was to act as arbiter or referee, “and the determination of 
tins Board shall be final and conclusive on the parties to the contract.” Smith 
Hearings, Vol. IV, No. 9, p. 242. : This was changed in 1940 in order to provide a 
broader basis of power for the Secretary of the Navy. 
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same Congress which would have required contractors to stipu- 
late that they would comply with Board orders received no action 
by either branch of the legislature. A rider attached by Senator 
Barkley to a defense appropriation bill in 1938, which rider would 
have used the contract leverage to enforce collective bargaining 
rights, passed the Senate but was dropped by conferees. In 
1939, the Senate amended the Walsh-Healey Act so that violators 
of the Wagner Act would be denied Government contracts when 
a Board finding had been sustained by a final adjudication in a 
court of appropriate jurisdiction, but this bill was never reported 
out of the Judiciary Committee of the House. Thus, Congress 
consistently refused to expand the Board’s compliance powers. 

When Congress failed to act, Mr. John L. Lewis of the CIO 
attempted to induce the President to issue an executive order 
which Ma)uld require Government contractors to comply with the 
provisions of the Wagner Act. The President regarded such use 
of the executive order to be in grave legal doubt; and he sug- 
gested instead that the proper recourse would be legislation, al- 
though legislati\'e efforts had failed of accomplishment. 

The war emergency of 1939 led to the creation of the Defense 
Commission. In order to expedite the flow of defense goods and 
at the same time to protect the gains achieved, the Defense Com- 
mission promulgated certain principles governing defense con- 
tracts. Among others, these principles emphasized the necessity 
of speed and recommended the use of the negotiated contract, 
which permitted gxn-ernmental departments a maximum of dis- 
cretion as contrasted with the competitive-bid contract, where 
lowest price was the only consideration. At about the same time 
was issued a statement of the Commission’s unanimously adopted 
labor })olicy, which in part read that “All work carried on as part 
of the defense program should comply wdth Federal statutor}- 
pror isions affecting labor wflierever such provisions are appli- 
cable. Tliis applies to the Walsh-Healey Act, Fair Labor Stand- 
ards Act, the National Labor Relations Act, etc.” The lalror 
policy and the policy of the Defense Commission toward con- 
tracts were subscribed to by the President, who transmitted tliem 
to the Congress. 

Because lal)or organizations and the press asked Mr. Sidiiev 
Hillman, representing labor on the Defense Commission, for an 
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answer, Mr. Hillman inquired of Attorney General Jackson as to 
the status of a contractor in relation to defense contracts if that 
contractor was in violation of a Board order. That is, did an ap- 
peal by the employer suspend the effect of a Board finding that a 
concern was guilty of violating the law? The Attorney General 
wrote Mr. Hillman that “the findings of the . . . Board that an 
employer is in violation of the ... Act are binding and conclu- 
sive upon the other agencies of the Government unless and until 
reversed by a court of competent jurisdiction.” 

The Attorney GeneraFs reply was interpreted by much of the 
Board’s opposition to mean that where the Board had found a 
violation, and even before appeal, contracts could be refused or 
cancelled because of such violation. But such an interpretation 
was completely erroneous. No question whatever as to the policy 
of awarding or withholding contracts for a violation of the Wag- 
ner Act was involved. Rather, the question was purely a legal 
one. The Attorney General simply said that where the Board 
had made a finding regarding employer conduct amounting to a 
violation, that finding could only be reversed in the circuit court 
of appeals in the manner provided in the statute and the finding 
could not be reversed or reviewed by other agencies of Govern- 
ment. The decision of the administrative agency is presumed to 
be valid and is to be applied until reversed; indeed, the Act itself 
provides that appeal shall not operate as a stay of the Board’s 
order unless the court so orders. 

It is apparent, then, that much commotion was unduly aroused. 
In the competitive-bid contracts, price was the only considera- 
tion; the Defense Commission used its discretion in the nego- 
tiated contracts, but the Attorney General’s opinion did not af- 
fect that discretion. The Army, the Navy, or the Defense Com- 
mission was free to contract, and did so; and how or whether con- 
tractors subscribed to or violated Board orders or the Act was no 
concern of the Attorney General, Whether violators recei\^ed 
contracts was purely a matter for the Defense Commission, in 
light of all factors and needs, to determine; hence anv effect of 
the legal ruling depended upon how the War Department, the 
Navy Department, and the Defense Commission released con- 
tracts. 
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The central offices of the Board are located in Washington. 
The organization follows a functional outline, and major divisions 
may be considered. 


A. The Board 

Under the law the Board is composed of three members, each 
appointed for a term of five years, although the original ap- 
pointees were to serve for one, three, and five years, respectively. 
J. Warren Madden was designated by President Roosevelt as 
chairman and appointed for five years. Other original appointees 
were J. Carmody and Edwin S. Smith. The appointed chairman 
who was to guide the Board through its most diflicult years and 
implement the expression of public policy was primarily a law}'er 
in training and experience, with almost no experience in the field 
of labor. The chairman was very instrumental in setting the tenor 
for the Board’s legalistic approach.’^ At the end of Kir. Madden’s 
term in 1940, Mr. H. A. Millis was appointed chairman of the 
Board. Donald Wakefield Smith w^as appointed to serve in the 
place of Mr. J. Cannody, who resigned in 1936. Kir. Smith %vas 
not reappointed at the expiration of his term; instead, Mr. Wfil- 
liam Leiserson, who was then Chairman of the National .Media- 
tion Board, was appointed for a five-year term, effective Junci 1 , 
1939. Mr. Edwin S. Smith was a member of the Board until 
August, 1941. Mr. Gerard D. Reilly was appointed a memimr 
to fill the place left vacant when Mr. Smith was not reappointed. 

Charges and protests have been lodged against all members 
of the Board. Edwin Smith was excoriated for his \1e\vs on iu- 

^ Smith Hearings, Vol. 11, No. 11, pp; S49-350. Mr. Madden, at the e.-cpiration 
of his term, was appointed to tire U. S. Court of 0aims. 
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dustrial unionism, which views are to be found in his dissenting 
opinions on the unit problem. This criticism was anchored in the 
division within the labor movement. Even Mr. Leiserson, with 
his background of labor and mediation experience, was criticized. 
While the critics have disagreed with the Board’s interpretations, 
and have reasons for so doing, the Act has been administered as 
the Board members saw it in terms of congressional intent; and 
the objections raised by the labor organizations have not deterred 
the Board from its own view as to the Act’s intent. The Act 
meant to create an independent agency, and the Board through- 
out its history has given an excellent example of independence. 
The pressure brought by all groups was ignored by the Board in 
favor of progressing with its task as the members saw it. The 
Board appears to have been conscientious and impartial, and this 
is ultimately a reflection of the judiciousness and fair-mindedness 
of the Board members themselves. 

Throughout its first five years the Board carried a great burden 
of work, and this was continuing into the sixth year. Every de- 
cision rendered was considered in detail by the members of the 
Board. The administrative burden itself was heavy, for the 
Board reserved to itself the task of administering the Act from 
Washington rather than putting its dependence upon the regional 
offices. Even the personnel problems were handled by the Board 
when the Board was expanding most following the Supreme 
Court’s approval of the Act in 1937. In addition to making de- 
terminations on fundamental policy matters, personnel matters, 
and decisions in cases, the Board heard cases two days per week. 
Despite the seemingly impossible schedule of work the members 
carry, and because the Board has given an acute ear and inucli at- 
tention to its public relations, the members have found time to 
speak before all manner of academic and professional groups who 
were interested in the foremost quasi-judicial agency of the day 
And, perhaps more than any other administrative agency, the 
Board has had to work in an atmosphere fraught with the heat of 
emotional, social, and economic issues, aggravated and distorted 
not only by the groups directly at issue but also by congressmen, 
the press, and the lay public. Four times within the first five 
years the Board had to stand trial, as it were, before different 
congressional committees. 
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The first investigation came in January, 1938, when the Judici- 
ary Committee of the Senate, imder a Senate resolution, investi- 
gated the Board and its activities.^ This was followed by a flood 
of pressure against the Congress to amend the Act, and in the fol- 
lowing months and into 1939 the Board had to submit data and 
testimony to the labor committees of the House and Senate. 
Then came the drastic and inquiring House investigating com- 
mittee, created for various puiposes, which extended through 
1940.^’ In addition, the Board each year had to run the gauntlet 
of the Appropriations Committee, which was an important event 
in certain years when the atmosphere of the committee failed to 
reflect support for the Board’s responsibility. Not only did the 
Board have deep ignorance to fight on the part of the general 
public, but the Congress too was difficult to convince of the es- 
sential nature of the Board’s work. 

Toward the end of the first five years of the Board’s life, ef- 
fort was made to change by amendment the number of Board 
members from three to five. The reason for this was to be 
found in the AF of L’s opposition to the administration of the Act, 
the desire to destroy the trend of the Board’s interpretations, and a 
purported desire to bring a fresh point of view to the Board by 
the addition of new members. Since the Act provides that a 
member shall not be removed by the President except for neglect 
of duty or malfeasance in office and since the Board mem1:)ers 
did not yield to the insistence from various pressure groups that 
they resign, the only alternative facing such groups was to en- 
large the Board. 

President Green voiced the desire of the AF of L: 

“. . . I want to emphasize the necessity of considering the amend- 
ment which we have offered to substitute a five-man Board for the 
three-man Board. We l^elieve that that has been made necessar)% 
that experience lias pointed the way, that Congress slionld change the 
personnel of the Board, should change the Board, should enlarge it 
and increase it, so that these long delays in investigations and de- 
cisions could be avoided; and we believe that a five-man Board would 
approximate the judicial standards that we have set for them. . . 

- S. Resolution 207, 75th Congress, 3rd Session. 

“ H. Resolution 25S, 76tli Congress, 1st Session. 

■‘Appendix I, Section 3(a). 
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Many answers might be made to Mr. Green. The AF of L has 
no qualifications that would enable it to set “judicial standards.” 
Neither necessity nor experience demonstrated the efficacy of a 
five-man Board, unless it was the refusal of the Board members 
to bow to the whims and wishes of each and every labor leader 
and organization. Certainly it was not the existence of a three- 
man Board rather than a five-man Board that caused delay in in- 
vestigation and in that delay which was a matter of procedure and 
due process protections. No division of work was made by the 
Board in the sense that certain Board members handled certain 
substantive problems. Complaint cases usually involve different 
but related charges under the Act; and duplication would almost 
surely result if a complaint alleging a refusal to bargain were 
handled by one member and the charge of interference, restraint, 
or coercion were handled by another. As Chairman Madden 
pointed out, more delay might be involved: 

“. . . I would only say that I know of no respect in which the work 
of the Board would be e.xpedited by there being five men on the 
Board rather than three. It is quite obvious that there might be con- 
siderable delay. If you have a difficult matter to decide, the delibera- 
tion of five men upon it would necessarily take more time than the 
deliberation of three men.” ^ 

Certainly a five-man Board is no more able intellectually to 
solve the real and substantive problems facing the Board; that is, 
if the solution is to reflect considered and studied judgment 
rather than to suit the fancies of eveiy labor organization’s op- 
portunistic pleadings.’^ 

When in 1940 the House Labor Committee finally finished its 
hearings on ainendments offered for the Wagner Act, after man\- 
months and nine volumes of hearings, statements, and letters, it 

® Smith Hearings, Vol. II, No. 14, p. 556. 

’’ Said Chairman Madden: “. . . The reasons advanced for proposing a I>oard of 
five members are without merit. I can find no objective justification for the pro- 
posal except the desire to destroy a quasi-judicial body on tire ground that not all 
of its decisions have been favorable to a particular litigant. I belie\ e tluit siu.'h 
action would establish a most unfortunate precedent. It would mean that olficers 
of quasi-judicial agencies, charged by Congress witlr the duty and rcsponsibilitr of 
administering a law, would be impelled to formulate tlicir rulings not in the pulrlic 
interest or with the objective of carrying out honestly and conrageouslv the pur- 
poses of Congress, but with an eye to avoiding offense to \-arious pri\-ate groujrs 
whose interests might be affected.” H. Hearings on N.L.R.A., Vol. II, p. 444. 
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rendered a report recommending the passage of its bill which, 
among other changes, would have provided for the addition of 
two members to the Board.® This, however, was to stave off the 
passage of the bill offered and recommended by the Smith Com- 
mittee during its investigation, a bill which if passed would have 
seriously changed the Act.” A separate report objecting to the 
passage of the Labor Committee’s bill was offered by a minority 
group.^” 

B. The Executive Office 

The executive office of the Board at one time coordinated all 
divisions and supervised the relationship of the Washington and 
regional offices. Administrative details were concentrated and 
routed through a central channel under the secretary and assistant 
secretary of the Board. That office prepared the agenda for the 
Board, was a liaison agency between the Board and other gov- 
ernmental agencies, administered the Washington office, au- 
thorized the issuance of complaints, provided follow-up of Board 
orders, prepared reports for all congressional committees, and, un- 
til a personnel director was appointed, handled personnel matters 
in the field. This mass of duties was narrowed after 1939 by the 
appointment of a chief administrative examiner, then by the 
creation of an administrative division, and finally by the organi- 
zation of a Field Division and the development of a Case Clear- 
ance Unit, so that by 1941 the secretary’s function was analogous 
to office management. The jurisdiction of the secretary covered 
general correspondence other than that relating to cases, super- 
\ ision of the Washington clerical staff, preparation of the Board’s 
agenda, direction of case statistics, keeping of Board records, and 
fiscal and l:)udgetary duties. The field division coordinates and 
.supervises the field offices, provides assistance for regional direc- 
tors, and joins the Case Clearance Unit of the litigation section in 
supervising cases. 

Until 1937 Mr. Benedict Wolf, who transferred from the first 
National Labor Relations Board, was secretary of the Board. 

" The bill was introduced by Mrs, Norton, Chairman of the Hou.se Labor Coni- 
iiu’itee — H.R. 9195, 76th Congress, 3rd Ses.sion. 

li.R. SS13, 76lb Congres.s, 3rd Session. 

H. Report 1928, Purl 2, 76tli Gongreii.s, 3rd Se.ssion. 
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When he resigned, Mr. Nathan Witt was made secretary as of 
November 11, 1937. When Mr. Witt was appointed secretary, 
that office demanded legal knowledge, labor knowledge, and ad- 
ministrative talent. Later there were intra-Board differences of 
a pronounced character regarding the “administrative ability” 
of Mr. Witt, who resigned following the departure of Mr. Mad- 
den from the Board.“ 


C. The Economics Division 

The five functions of the economics division may be outlined: 

1. The collection and analysis of data for questions of jurisdiction. 
In its early years, when the Board was following such industi'ies as 
steel, clothing, fruit, shipping, etc., the economics division spent most 
of its effort on areas which had always been thought to be under inter- 
state commerce; but as the Board established jurisdiction in the old 
areas, it extended its operations into other fields of industry which 
might be referred to as borderline cases of jurisdiction, such, for ex- 
ample, as banking, insurance, or the dairy industry. 

The actual work of the division in establishing jurisdiction was not 
difficult where the employer was ready to furnish information. But 
it was often necessary for the division to rely upon reports made for 
the S.E.C. or to ascertain the flow of raw materials and finished prod- 
ucts through the informational channels of the Department of Com- 
merce. 

In testifying before the Smitli Committee, Chairman Madden said in part with 
regard to Mr. Witt: 

. Mr. Witt was in Mr. Carmody’s time the Assistant General Counsel who 
headed up the Re\'iew Division. The training and development of the people who 
came into the Review Division, many of whom were young, practically all of whom 
were unfamiliar with administrative law as such, whatever legal practice they had 
liad was common law practice — ^it was Mr. Witt’s task to teach tliem how to do 
their work. I suppose Mr. Carmody had reference to this, too, that the building of 
those records which went to the Supreme Court of the United States and which 
culminated in the decisions of April 12, 1937, in which the basic constitutionality 
of the Act was sustained, was a master job; a better piece of legal work has not 
been done, and tlie Re\new Division in that time had a ^■ery considerable part in 
the orderly and convincing marshalling of that material. And so everyone re- 
garded it as a perfectly splendid job.” Smith Hearings, Vol. I, No. 2, p. 418. 

Board member Leiserson recommended repeatedly that Mr. Witt be relie\'ed of 
his duties on the grounds of incompetency. Members Madden and Smith refused 
on the grounds that incompetency had not been shown. Chairman Madden demon- 
strated confidence in Mr. Witt and produced ample encomia to support his judg- 
ment. Smith Hearings, Vol. II, No. 12, pp. 407-418; Vol. II, No. 13, pp. 530-541. 

'“N.L.R.B. Press Release Z-808. 
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2. The study of labor relations. Such study was concerned with 
personnel policies and collective-bargaining procedures. A knowledge 
of trade unionism and collective bargaining was essential for the work. 
The studies covered labor policies and included espionage and strike- 
breaking. The information which the division furnished was re- 
quested by all groups' within the Board, often before the complaint 
was issued by a regional director. 

3. The determination of back pay and reinstatement. Where a 
Board decision found discrimination and a Board order relieved 
through awarding back pay and rein.statement, there arose a major 
problem of ascertaining the back pay and evaluating “substantially 
equivalent employment.” This work was done almost totally in the 
field; the employer’s books constituted the source of the statistical data 
with which the division in such cases usually worked. Alleged dis- 
crimination charges were also reviewed by the division in an attempt 
to ascertain, for example, whether a discharge was nondiscriminatory 
in character or whether it was based on unionism. If many persons 
were involved, an analysis of the employment record was of value, for 
as the number grows the statements of different sides become confus- 
ing and contradictory. 

4. The study of the effects of the N.L.R.A. and of Board records, 
The division was especially interested in compiling data designed to 
show the effect of the Act and the Board, especially as relating to 
industrial peace; hence the strike-activity record was given major 
attention. This was a reflection of the preamble of the Act, which 
sets up the reduction of strikes as one of the major objectives. Too, 
the division made studies of written trade agreements. The studies, 
which are of a statistical character and which relate to such matters as 
trade agreements and strike activity, make use of statistics gathered 
by such organizations as the United States Bureau of Labor Statistics. 
The statistics, along with other material which is thought to be au- 
thoritative and available, are compiled and interpreted. The division 
also compiled statistics as to the Board’s activity in terms of the cases 
filed, number of workers involved in cases, how the cases were dis- 
posed of by the Board, cases pending, the number of elections and 
their results, and otlier data that is really of an administrative nature 
for the purpose of Board management. 

5. The provision of reference, editing, and administration. The 
reference section not only served the division itself, as was contem- 
plated, but it also served other divisions of the Board. The section 

^■’The magnitude of the task is clear in- such a case as tire Republic Steel case, 
where 10,0(){) men were uftected, 
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fiirnisliecl studies and mimeographed material to students and others 
interested in the whole problem of collective bargaining and its 
processes. For the various divisions of the Board, the division often 
operated as a dictionary. This service was relied upon especially by 
the review division, the litigation division, and the trial examining 
division whenever terminology was met with where a training in labor 
economics would have been useful. Factual information that is de- 
nominated as “common knowledge,” and to which the courts give 
judicial notice, was often furnished to these same sections. Important 
statistical data were furnished to various investigating committees. 

The review division especially found the economics division of 
important assistance in three different situations ( 1 ) When ma- 
terial was already in the record, such as in a discrimination case, 
the review section used the talents of the division in going through 
the employment records to determine whether there had been a 
violation. (2) The division rendered expert advice on labor re- 
lations, such as the interpretation of collective-bargaining con- 
tracts. (3) The division produced material of which the Board 
could take judicial notice, such as labor facts, population sta- 
tistics, or industrial facts. Although it has been charged that such 
reliance upon the division by the Board and by the review section 
meant that the Board was going outside the record when making 
a decision, the Board s defense was that the review section, and 
in turn the Board, may take cognizance, or judicial notice, as do 
the courts, of facts which are pertinent.^*'’ Indeed, the courts 
have, with the Board, carried on the “Brandeis Brief” economic 
approach. 

Most striking evidence of the importance of economic data for 
the Board s cases, both because of the interstate commerce as- 
pect and the collective-bargaining aspect, is to be found in the 
Jones 6- Laughlm case. That case, which saw the Supreme Court 
recognize the interstate commerce aspects of manufacturing, is 
probably regarded as the most important Supreme Court decision 
of all the Board has brought, if not of all cases in the last decade. 
The economics division, under the supervision of the chief econo- 
mist, prepared the material to show the interstate aspects of the 

Smith Hearings, Vol. Ill, No. 6, p. 231. 

Ibid. Also see p. 209. Chairman Madden regarded miidi of the work of the 
division as of the type the Board itself could do, given time. 
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employer. The decision took cognizance of such offered data, 
which, showed the need for collective bargaining.^*’’ The division 
also furnished data for the other four cases decided the same day 
and for later cases coming before the Court. The Circuit courts, 
too, took cognizance of data furnished by the division. 

The Act prohibits the Board’s appointing individuals “for the 
purpose of conciliation or mediation (or for statistical work), 
where such service may be obtained from the Department of 
Labor.” This provision was seized upon as a reason for attack 
by certain groups who desired a revision or abolition of the Act 
and Board. The economics division was charged with duplicat- 
ing the work of the Department of Labor. Dr. Isadore Lubin, of 
the Bureau of Labor Statistics, testified before the Smith Investi- 
gating Committee that the Board did not duplicate the work of 
the Bureau, although it was true that the division did use sta- 
tistics collected by the Bureau. The Bureau regards its task to be 
that of collection of data, not their interpretation; and since, 
argued Mr. Lubin, the Board’s economics division was chiefly 
concerned with interpretive work, then it surely would require 
economists to interpret the statistics the Bureau made avail- 
able. It was made clear that, in certain instances where the 
Bureau had collected certain data for the division, it had finan- 
cially charged the economics division for the service.^*^ Never- 
theless, opponents of the division publicized the “duplication of 
activity” the Board economists were said to be engaged in, and in 
addition the label of “communistic” was attached to the division. 
This opposition was pronounced when the Appropriations Com- 
mittee, in considering the appropriations for the }'ear ending 
June, 1941, not only objected to the existence of the division but, 
in reducing the Board’s appropriations, stated in its report: “It 
is felt, however, that no need exists for a division of economic 
research, and it is expected that this section will be entirely 
eliminated.” 

‘^■301 U. S. ] (1937), 

^"Appendix I, Section 4(u). 

Hearings, \'ol. Ill, No. 6, pp. 208, 228, 

Congressional Record, unbound edition, 76tli Congress, 3rd Session, pp. 
.53.14 if. The Smith Committee likewise recommended that tlie division be abol- 
ished. H. Report No. 1902, 76t.h Congress, 3rd Session, p. 37. The Appropria- 
tions Committee reduced the Board's requested $69^000 for the divi.sion by the 
amount of $45,600. 
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The action of the Appropriations Committee provoked an im- 
portant congressional discussion. The supporters of the Board 
argued not only that the Board had need of the economics divi- 
sion, but that if an Appropriations Committee’s recommendations 
on Board divisions had to be followed, the tripartite division of 
powers would be destroyed. The legislative would be cutting 
across the administrative. No agency can easily ignore the recom- 
mendations made by an Appropriations Committee when the 
recommendation is accompanied by a reduction in the appropria- 
tion, for if the division were not to be removed, the follovilng 
year another deduction presumably could be made and the logical 
end to such a process would be no money appropriated. Board 
member Leiserson, who was regarded with respect by many 
congressmen, gave his opinion regarding the economics di- 
vision: 

1. The work of the Board would be handicapped without the aid 
of the economics division. 

2. Reorganization should not cut off the economics division but 
should change Board administration so it would be less heavily 
weighted with lawyers. More men should be used who had been 
trained in administration, economics, and labor relations; that is, more 
economists were needed, not fewer. 

3. The work of the economics division was said to be increasing 
because cases were getting more complex. Representation cases were 
said to be increasing. No other governmental agency was equipped 
to supply the Board with the type of economic information it needed. 

4. The Board, wrote Mr. Leiserson, was not primarily a prosecuting 
body; tlie statute is remedial, not penal. The Board only finds facts 
and orders remedies, and hence research is essential. The presence of 
the economics division would tend to keep the Board an investigating 
body and remove some of the prosecuting character of the body. 

5. The reduction in the number of trial examiners was congressional 
emphasis on the idea of prosecution rather than fact-finding and 
investigation. What was needed was more and better-trained trial 
examiners and more and better intermediate reports by the trial 
examiners. To reduce the appropriations for the trial examiners would 
be a step backward, for it would hamper the development of the 
intermediate report into a more useful instrument. 

““ In a letter to Rep. Murdock, reproduced in Congressional Record, Ibid. 
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Despite the reliance placed upon Dr. Leiserson, the evidence 
offered by the Board, the charge that the Appropriations Com- 
mittee was doing by indirection what it could not do directly in 
that it would change existing law through reducing the appropria- 
tions, the Appropriations Committee s recommendation was sup- 
ported by the House of Representatives. A partial reason for 
such support may have been that the House was aware that the 
economics division, through the economic briefs, had, at least in 
the early days of the Board, been extremely important. But it 
does not appear plausible that the House, if it were attempting 
to reduce the power of the Board, would approach through the 
interstate-commerce angle, for by 1940 the jurisdiction of the 
Board had been established in most of the major fields of industry. 
An impartial view of the function of the economics division must 
conclude that its work would of necessity be done by someone, 
whether it be the Depai-tment of Labor, in which case the cost 
would be charged to the Board, or by other persons working for 
the Board but not labeled economists. Actually the work was 
done by labor economists, who were under civil service- As of 
February 15, 1940, the division was composed of one chief 
economist, one senior industrial economist, one industrial econo- 
mist, three associate economists, four assistant economists, three 
assistant economic analysts, four junior economic analysts, one 
supervisor of case statistics, seven clerks, two clerk-stenographers, 
two stenographers, and one typist. 

David Saposs, who was the chief economist, is one of the 
better-known labor economists of the United States. Fully con- 
versant with the history of labor not only in the United States but 
throughout the world, Dr. Saposs was made chief economist by 
competitive examination in 1936. The Civil Service Commission 
described the position as follows: 

1. To direct and conduct research and furnish the Board with full 
data for 9(b) cases. The data and recommendations were to be based 
upon the background of labor relations and the labor groups involved. 
Section 9(b) gave the Board the power to determine the appropriate 
unit. 

Smith Hearings, Vol. Ill, No. 2, pp. 70-71. Eighty-three applicants entered 
the examination, se%’enty-eight of whom qualified. Dr. Saposs was first on the list. 
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2. To testify when necessaiy on pertinent facts in the history of in- 
dustrial relations in tlie industry in which a particular case had arisen, 
and to indicate the interstate-commerce aspects. 

3. To develop general economic data on the extent of strikes and 
their causes for inclusion in briefs to be filed before courts. 

4. To conduct general studies as might be necessary in connection 
with reports to Congress on the type and nature of cases, together 
with the economic tendencies thereby revealed. 

5. To conduct and direct assistance in conducting research into 
questions of corporation finance and marketing as related to interstate 
commerce. 

One of the long-time opposition arguments against industrial 
unionism is that such a labor movement is communistic, and the 
“one big union” idea has always been feared by those who be- 
lieve in the “rugged individualism” type of economic organiza- 
tion. Fearful of such a thought and relying upon the extensive 
use of short excerpts from the writings of Dr. Saposs, the Smith 
Committee related Socialism, Saposs, Board Policy, and the de- 
struction of the capitalist system. The Committee wrote in part: 

“That a person of such definite socialistic leanings as Saposs has 
demonstrated himself to be in his writings and affiliations should oc- 
cupy a policy-making position of trust and importance in a government 
committed to the preservation of the capitalist system of private enter- 
prise appears but another exemplification of indiscreet personnel man- 
agement by the Board as well as furnishing another strong indication 
that tlie Board’s policies are tinged with a philosophical view of an 
employer-employee relationship as a class struggle, sometliing foreign 
to the proper American concept of industrial relations. Saposs testified 
that he was never consulted by the Board with regard to matters of 
policy other than the internal policies of his particular division. 

“. . . It becomes evident that the Board policy in the determination 
of the appropriate bargaining unit is influenced to a very considerable 
degree by Saposs.” " 

“ H. Report 1902, 76th Congress, 3rd Session, p, 36. Criticisms of like character 
came from tlie floor of tlie House. 

Senator Wagner has said: 

. . The real basis of the House objection [to the economics division] was the 
individual who heads the particular division, David J. Saposs, because of some 
radical economic or social views he is alleged to hold. He vigorously denies hold- 
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Id addition to the alleged communistic and industrial-unionism 
leanings as a basis for opposition to the economics division, the 
Smith Committee also, relying upon the statement of the official 
duties of the chief economist as set forth by the Civil Service 
Commission, held that the Board’s use of the chief economist as 
an expert witness for the Board made worse the basic unfairness 
of Board procedure : 

“The record discloses that Saposs is employed to hold himself in 
readiness to supply, through himself or his staff, so-called expert testi- 
mony on any subject, at any time and in any case which the Board 
feels needs bolstering. It will thus be seen that the United States 
Circuit Court of Appeals in the Inland Steel case when it condemned 
the Board, as 'prosecutor, judge, jury, and executioner,’ neglected to 
mention that the Board through Saposs and his assistants also acts as 
its own witness’ in producing evidence upon which it bases its findings, 
which are conclusive and not subject to judicial review.” 

This use by an agency of its own highly trained employees, 
who are experts and specialists, is not unique with the Board. 
Different governmental agencies often use such testimony. Even 
if it were unique, it would not do violence to the basic fairness of 
the Board’s procedure, for, to repeat, the use of the quasi-judicial 
agency is to enable expertness and dispatch that is not possible 
in the courts. And while it is true that the evidence offered by 
the Board’s own witness is conclusive upon the court, it may be 
pointed out that the employer, too, may produce testimony from 
expert witnesses."^ The validity of any criticism would not rest 
upon the government introducing its own witnesses as a party 
litigant, even if they be employees of the agency, but rather 
would rest ultimately upon the basic justice of the administrative 

ing stu b views, Tlie House CnmmiUce felt tliat he ought not to be eiuployed. unci 
not being alilo to ])nng uny oliu*r groiuids for his removal, the Committee' abeelished 
tlie di\ ision which lie heudetl in eirdor to get rid of him.” Congressional Record, 
unbound edition, Tfith Congress, 3rd Session, p. 19729. 

IbuL, pp. 33-34. Throiigli March, 1939, the Board had introduced expert 
testimony in twenty-two eases. Dr. Saposs or another economist from the division 
was the expert witness In all such eas(\s, The Board had also called in such autlior- 
ities as John Fitch, William Lei.ser.son, Edward Berman, Suhukt Sliehter, Otto 
Bever, Paul Brisseiulen, and Matthew Woll. Smith Hearings, \'ol. 11, No, 2, pp. 
(M8. 

-‘For example, profossor.s of Industrial Management are sometimes called to 
testify on employer-employee relationships. 
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process in its entirety. And finally, the courts have viev^ed 
favorably the use of the expert witness by the Board. In the case 
of N.L.R.B. V. The Griswold Manufacturing Co. the court said: 

“Brief mention may be made of the respondent’s complaint that 
there was prejudicial use of incompetent, irrelevant and immaterial 
testimony.’ Particular objection was expressed by the respondent 
against the admission of the testimony of David J. Saposs, chief econo- 
mist for the National Labor Relations Board, who was called as an 
expert by the petitioner. His testimony was on the subject of the 
process of collective bargaining.’ 

“There is no merit to this objection. 

“In National Labor Relations Board v. Pennsylvania Greyhound 
Lines Inc., . . . Mr. Justice Stone, in a footnote, cited numerous 
experts and textbooks ‘on the significance of recognition of collective 
bargaining.’ One of the expert authorities cited by Mr. Justice Stone 
was the 20th Century Fund, Inc. Mr. Saposs was a research associate 
with the 20th Centuiy Fund, Inc. Nothing further need be said on 
this score.” 

The attack upon the economics division by the Smith Com- 
mittee and the Appropriations Committee goes far beyond the 
confines of the Board and relates to the whole administrative 
process inasmuch as the relationship of the legislative and the 
administrative agency is involved. Dean Landis has pointed to 
the necessity of a close relationship between the legislative and 
the administrative agency because from the legislative emanate 
policy and supply.^® But the experience of the Board indicates 
that generalizations risk becoming standardized error when 
placed against the backdrop of independent action by the ad- 
ministrative agency once the public will has been expressed by 
legislation. For here is the demonstration that one may argue 
for the complete independence of the administrative agency from 
the legislative except as legislative statutes and resolutions clearly, 
unequivocally, and as a result of full congressional action change 
the scope, status, or power of the administrative agency. It is 
true that the administrative agency should be responsible to the 
Congress, for it is the legislative which formulates, upon the l)asis 

2-; 106 F. (2d) 713, CCA~3. 

-'’ James Nk Landis, T/ig Administrative Process, Yale Uni^’e^sity Press, ]m. 
60-61. 
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of ultimate responsibility to the electorate, the public policy; but 
such responsibility by the administrative gives to the legislative 
no license to modify or change the expressed will except through 
statute. 

In point, the Board and its relation to the Congress through the 
Appropriations Committee may be considered. The Committee 
suggested that the Board abolish the economics division and went 
so far as to recommend the reduction the Board was to make in 
the allocation of funds for the economics division. Should the 
administrative agency have proceeded upon the basis of sugges- 
tion or upon the basis of the statute which gave it power? The 
Board chose the latter alternative. It reasoned that respectful 
attention should be given to the suggestions made by the Con- 
gress but that it should proceed under the statute until that 
statute was changed. This determination brought a letter from 
the Chairman of the Subcommittee on Labor of the Committee 
on Appropriations, despite the fact that the Act which actually 
appropriated the funds did not allocate resources as between 
Board divisions. The Chairman of the Committee wrote Chair- 
man Madden, pointed out the will of the Committee, and con- 
cluded: 

“It is therefore the expectation of our Subcommittee that the direc- 
tion given in tlie Coznmittee report shall be carefully followed in good 
faith, I would like to he promptly advised regarding whether this is 
being done.” 

There would surely have been a pohit of order raised if the Ap- 
propriations Committee had included in the Appropriation Act 
a specific direction that the economics division be abolished, for 
that would ha\ e \'iolate(l the tenet that no legislation should be 
enacted as part of an appropriation bill; yet the committee report 
made the attempt to change the operation of an administrative 
agency. 

The Board must receive credit for exposing, by its position, tlio 
danger tliat attaches to the relationship of any' administrati\'c 
agency to the legislative. Apart from the searching question tliat 
one might raise in this jDarticular instance regarding just who it is 
that legislates, tlie Botird has made it clear that an administrative 

Smith Hearings, VoL IVh No, 1, pp. 7-8. 



354 


ORGANIZATION AND PERSONNEL 


agency must be governed by the statute and not by suggestion. 
For suggestions may come from congressional groups who repre- 
sent special interests and whose policies thereby become effective 
when the studied judgment necessary for statutory change is 
absent. And if one must choose between reduction in supply 
from the legislative as a result of a refusal to follow special in- 
terests and no reduction in supply if the agency follows the 
special interests, then let the agency choose that course which 
will be the symbol of intelligence and participation in govern- 
ment. This the Board did. 

On June 29, 1940, the name of the division was changed to 
technical service division. This change was made on the grounds 
that the new name more accurately described the activities of 
the division. The activities remained almost unchanged, al- 
though research activities not directly related to cases were 
dropped. The Boards action in changing the name brouglit 
severe criticism, and it was said to be “clear to anyone with a 
grain of common sense that this name change was purely an 
evasion of an act of Congress on the part of the Labor Board.” 
Despite the fact that the CIO, the AF of L, independent unions, 
and others supported the economics division, when the Congress 
passed a deficiency bill in October, 1940, tlie House of Repre- 
sentatives included a provision which specifically abolished all 
personnel and functions of either the technical service division 
or the economic research division. Because the Wagner Act pro- 
vides that an annual report must be made to the Congress and to 
the President and because records had to be kept, the House 
provided that no more than $3200 per annum might be spent for 
that purpose. When the appropriation measure went to the 
Senate from the House, Senator Wagner introduced an amend- 
ment to the House action. His amendment did not disturb the 
$3200 limitation, and he permitted the division to be abolished. 
But his amendment clearly stated that the functions, and salaries 
in support thereof, formerly carried on by the economics division 
or the technical service division, were not to be abolished and 
could be maintained by the Board. Senator Wagner and other 
senatO]-s were concerned over the possible destruction of the 

Smith Hearings, Vol. IV, No. 1, p. 4. This was charged by Rep. Routzohn, a 
member of the Smith Committee, See pp, 1-16 for material on the name change. 
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statutory right of the Board to ascertain interstate-commerce facts 
or to discover the facts for such matters as reinstatemeiit and back 
pay. The Senate passed the Wagner amendment, it was accepted 
by the conferees of the House, and later the House adopted the 
amendment. The Senate, after the deficiency bill was enacted, 
was well aware that it left full statutory authority for the Board to 
perform the functions formerly carried on by the economics divi- 
sion; but even after the House accepted the Wagner amendment 
and passed the deficiency bill, many House members thought the 
Senate amendment had abolished both personnel and functions 
of the economics division.'” 

In light of the deficiency bill,”” the Board abolished the eco- 
nomics division on October 10, 1940. Of twenty-five employees, 
nineteen were transferred to other divisions within the Board 
where they would presumably carry on “economic” functions. 
Six employees, including Dr. Saposs, transferred to other depart- 
ments of the government, resigned, or their services were termi- 
nated,”^ 


D. The Publications Division 

The publications division, sometimes referred to as the in- 
formation division, presumably functions to furnish information 
to the public on the Board’s activities but not to promote the 
Board. Under a director of information, the division answers 
inquiries on cases, condenses decisions, prepares material for 
speeches and articles, maintains a general infonnation service.”" 
Chairman Madden regarded one of the foremost tasks of the 
Board to be education of the public as to the work of the Board, 
although it is e.xtremely difficult to distinguish promotional ac~ 
ti\ity from education. Before the Appropriations Committee on 
hlarch 1, 1940, the Chairman of the Board said: 

“I think tliat somehow or other we have failed to make the public 
uiider.stand what we do and why we do it. There is a very general 

Ctnigressionul Hecord, unbound edition, 7fith Congress, 3rd Session, pp. 19713; 
! 9728-19730; 1982S; 20179-20180. 

Public No. 812, 76th Congress, 3rd Ses.sion, 1940. 

Smith Me;irings, Vol. IV, No. 10, pp. 277-278; 293. 

H. Hearings, Independent Offices Appropriation Bill for 1939, 7.'5th Congre.s.s-, 
2d Session, pp. 729 ft'. 
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ignorance tlirouglioiit the country of that although there is great curi- 
osity about the Labor Board. These people that we have can do no 
more than merely make a dry resume of the decisions of the Board and 
their time is occupied with that necessary and fairly routine work. 

‘T suppose if we were able to do [as] some other departments do, 
to make the public understand more in the way of self-advertising and 
that kind of thing, perhaps our work would be better understood.” “ 

The Chairman’s testimony should not be interpreted to mean 
that the public is devoid of all information and has no possibility 
of getting information. Mailing lists are maintained in the in- 
formation division and formerly were used in the economics divi- 
sion. Persons interested in Board work can obtain ample material 
which the Board sees fit to release. Mimeographed material of 
a statistical nature, as well as court cases, Board decisions, policy 
changes, strike activity, strikes prevented, and collective-bargain- 
ing infoimation is available to those who apply. Whether the 
Board desired to promote or not to promote itself in the eyes of 
the public doesn’t really matter in light of the history, for even 
if the Board had j)romoted itself it is difiicult to see how it could 
have overcome the overwhelming lack of understanding regard- 
ing the Board and its work. The misunderstanding was generated 
and circulated by the press, the AF of L, the groups “profes- 
sionally” anti-Board and anti-labor organizations, and certain 
congressmen. The analyses made by professors of labor eco- 
nomics, by deans of the better law schools, by the congressmen 
supporting the Board, all attempting to approach the problem 
rationally, made small imprint upon the opposition generated. 
And the Board chose to answer vilification and misrepresentation 
with facts and its record, and such a defense is not generally 
appreciated.®'^ 

H. Hearings, F.S.A. Appropriation Bill for 1941. 76th Congress, 3rd Session, 
Part I, p. 585. 

Chainnan Madden has said tlrat the press ga\’e the Board such publiciW that 
tire workers came to believe that the Board can do many things for them that the 
Board has no power to do; and hence the Board gets trfjubled witlr mucli tliat it 
shouldn’t be bothered with at all. The newspapers, the chairman pointed out, kept 
up a drum-fire calling for repeal of the Act and agitating employers to oppose the 
Act; and this did not aid in the reduction of the Board’s burden. H, Hearings, In- 
dependent Officers Appropriation Bill for 1940, 76th Congress, 1st Session, p. 'l573. 
By 1940 employees were bringing charges on all sorts of things, ranging from a 
broken leg to a discriminatory discharge that occurred in 1928! 
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E. The Personnel Division 

Prior to the establishment of a personnel division, the secretary 
of the Board had general supervision of the personnel, handled 
applications and dealt with endorsers, recommended salaries, 
managed transfers, regulated training, received complaints re- 
garding personnel, and negotiated with organized Board groups 
and handled their grievances.^'^ When one considers the other 
tasks the secretary performed, it is understandable that the secre- 
tary and assistant secretary recommended to the Board early in 
1939 that a personnel division be created and a director of per- 
sonnel be obtained through the Civil Service. The Board for 
several months dealt with the proposal; and beginning Novem- 
ber 1, 1939, four years after the Board began its work, a personnel 
chief was obtained. 

This action by the Board represented a move on its own choice 
and was not related to the general move made by the President to 
improve the personnel service in many independent agencies. 
Under Executive Order No. 7916 of June 24, 1938, the President 
ordered the establishment of divisions of personnel and manage- 
ment in certain independent agencies. In an Executive Order, 
No. 7975-A, dated September 20, 1938, the President designated 
the agencies to comply but did not include the Board. The 
executive order became effective Februaiy 1, 1939, and since the 
Board early in 1939 began to consider instituting a personnel 
division, the move may not have been unrelated, although os- 
tensilrly the prime purpose was to relieve the burden for the 
Board and its officials. 

F. The Legal Division 

The legal division of the Board is under the general counsel. 
When one has regard for the tremendous amount of litigation 
with which the Board is confronted and the caliber of the opposi- 

Four diifercnfc unions were once to be found among Board employees: The 
Trial Examiners’ Ass’n.; The N.L.R.B. Union; Lawyers’ Union of the N.L.R.B.; 
Field Examiners’ Union of the N.L.R.B. None was affiliated with national organi- 
zations. By 1941, two unions existed: The Trial Examiners’ Ass’n. and the 
N.L.R.B. Uivion. 
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tion, it is apparent that the Boards existence and judicial poise 
are a reflection of the legal guidance it receives, Mr. Charles 
Fahy, who was legal counsel for the first five years, came at the 
time of the Board’s organization at the invitation of the previous 
general counsel, who desired to return to Harvard. Mr. Fahy’s 
reputation is based on his ability as a scholar; and there is a 
general belief among lawyers and nonlawyers, the judiciary, and 
unions that Mr. Fahy and Mr. Watts, who was associate general 
counsel and a court trial specialist, made for a legal combination 
that had few superiors. Mflien Mr. Fahy became Assistant So- 
licitor General of the United States in 1940, Mr. Watts was made 
general counsel for the Board.*^" 

The legal division is divided; one part is the section overseeing 
litigation and supervising the regional legal work; the other sec- 
tion is for review and case analysis. 

1. The Litigation Section 

The litigation section is subdivided into the enforcement sec- 
tion and the trial section, each under an assistant general counsel. 

The responsibility of the enforcement section is to prepare 
cases for enforcement, or review, in the circuit courts of appeal 
or before the Supreme Court. The work is primarily the prepara- 
tion of briefs and, of course, the arguing of cases before the 
courts.”^ The enforcement section also includes the Compliance 

Chairman Madden, testifying before the Smith Committee, said in part re- 
garding Dr. Leiserson’s statement tlrat a procedure developed by Mr. Fahy was 
“stupid non.sen.se”: 

“. . . I want to say here with much emphasis that when a legal document 
prepared and submitted to die Board by Mr. Charles Fahy, General Counsel of 
die Board, is characterized as ‘stupid nonsense,’ it seems to me tiiat it doe.s nothing 
except convict the person who so characterizes such a document of reckless and 
intemperate statement. I have been dealing with Mr. Fahy for some four and a 
half years. I will say here that I don’t beliei’e that there i.s any more competent 
lawyer in the United States, either in or out of the go\'ermnent, and that I hai e 
never found any of his products to be remotely close to being ‘stupid nonsense.’” 
Smidi Hearings, Vol. II, No. 12, pp. 415-416. The members of tiic bar, as legal 
technicians and craftsmen, seem to have shared this view even wlien opposing the 
General Counsel in a case. 

Mr. Toland, Counsel for the Smith Committee, said of Mr. Watts: , I have 

known him well and intimately. I think the records v'ill show in}' own conclusions 
as to his legal ability. To my mind, he is one of the most capable trial lawyers 
in Government today. He is a. very fair and honorable gentleman.” Smith Hear- 
ings, Vol. Ill, No. 6, p. 213. 

In October, 1941, Mr. Fahy was appointed Solicitor General of the United States. 

="As of February 28, 1940, there were diirty-five attorneys used in enforce- 
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Unit, wliicli is a specialized group to work on compliance with 
court decrees and Board decisions. 

When a case is going to litigation, either as a result of a Board 
determination to petition for enforcement of its order or as a 
result of a respondents petition for court review, the case is 
assigned to a stafl' attorne)-; and at the same time a supervisor is 
allocated to the case. A date is set on which the brief is return- 
able to the assistant general counsel, who reviews it prior to filing 
with the court. Technically, the Solicitor General of the United 
States carries tlie final responsibility for the preparation of the 
Board’s cases in the courts; but in fact the great portion of the 
work is done by the enforcement section, and the solicitor gen- 
eraFs staff only reviews the prepared case a short time preceding 
the date set by the court for the filing of the brief. 

Of first importance for the trial section is the supervision of the 
work of the field attorneys. The Section also includes the case 
clearance unit, and requests for complaint authorizations may go 
to the unit for investigation of merit questions or jurisdictional 
issues. The trial section ad\dses and makes suggestions to the 
regional offices on proceedings. Cases tried in the field must be 
cleared through tlie trial section; and in this manner the trials 
have been improved through better preparation, narrowing of 
issues, and proper selection of issues. 

2. The Review Section 

The iin]5ortant persons in the review section are the super\'isors, 
and they are st^U'ctc'd on the basis of their competence and ex- 
perience. It is the .supcr\asor who checks the draft of the decision 
when it is prepared, who adds the “polish” who develops uni- 
formity in presentation, and who develops the presentation of 
decisions so that the\- are impressive legal conclusions when 
oifert'd in court as the liasis of a Board order. The supervisor 
trains the re\icw attorney and oversees the review attorney s 
work by cliecking the attorney through reading of the pleadings, 
the exceptions, the briefs, and the intemiediate reports. The 

ment. Bv May, 1941, tlu> Board was using forty-si.K attorneys in the enforcement 
section and reqxiesting Onigrcss ft tr funds to add seven jnore in order to meet 
the enforcement hurrlen. .See Smith Hearings, Vol. Ill, No. 6, pp. 19S--200; H. 
Hearings, Apprtiprialion Bill for 1942, 77th Congress, 1st Session, Part I, 

pp. 540, 548-551, 
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supervisor and the attorney discuss the various issues presented 
by a case; and the supervisor, if in doubt, may also read portions 
or all of the case. Together with their supervisors, the review 
attorneys constitute the judicial secretary of the Board. The 
tasks required of review attorneys demand persons who can do 
the work of analyzing, digesting, and comparing the record with 
the intermediate report rendered by the trial examiner; and the 
foremost qualification is mental ability reenforced by habits of 
work. Law-school training is likely to develop the proper qualifi- 
cations. Courtroom and trial experience is not a prerequisite for 
the work, which is comparable to the type of work done by young 
attorneys who are secretaries for judges; but heavy criticism has 
been brought against the review section because of the youth and 
absence of trial experience on the part of the attorneys.'^*' Too, 
criticism has been brought against the social views of the at- 
torneys in the review section, perhaps the epitome of such criti- 
cism being voiced by the counsel for the AF of L: “They . . . 
are part of a quasi-revolutionary movement to bring labor into 
its own, so as to say, and they are imbued with a philosophy and 
they endeavor to draw their decisions in that way. The Serrick 
case is a typical case of that kind of philosophy.” 

It is true that the review attorneys were young men. The 
average age early in 1940 was between twenty-nine and thirty 
years, although the discrepancy in age between attorneys for the 
Board and other attorneys doing similar work in comparable 
agencies was certainly not pronounced.'^" In any event, the im- 
portant qualification is not the age of the attorneys but their 
ability, for primarily they operate as legal craftsmen. The at- 
torneys do not render the decisions, and whether or not thev are 
quasi-revolutionary seems important only as a publicity prod. 
The Board must carry the responsibility for the decisions made: 
and even if the review attorneys did render the decisions and if 
the decisions were quasi-revolutionary, the Board itself still must 

See Vol. I, Sniitli Hearings. 

Hearings on N.L.R.A., Vol. HI, p. lllo. The Supreme Court later .su.s- 
tained the Board in the Serrick case. 

Those doing simihir work for the S,E.C. averaged twenty-nine ytatrs of age 
later in 1939; the average age of the attorneys witli the Railroa''d Retirement Board 
was between thirty and thirty-one late in 1939. The average age of an ageney s 
legal staff is likely to be a flinction of the age of the agency. " Smilli Hearings, 
Vol. II, No. 14, p'. 561. ^ ® ' 
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be prepared to accept the repercussions. In this light, the evi- 
dence indicates little basis for strong criticism. 

A perusal of the qualifications of the review attorneys is im- 
pressive for the formal distinctions that are ordinarily bestowed 
by educational institutions as recognition of merit. Of the super- 
visors, almost all attended the reputable and traditionally excel- 
lent law schools. In addition, most of them had experience prior 
to coming with the Board, either with private business firms in 
the practice of the law, or in governmental work. The biog- 
raphies of the supervisors reveal a heavy assortment of such dis- 
tinctions as cum laude, magna cum laude, Phi Beta Kappa, Order 
of the Coif, J. D. degrees, degrees with distinction, and scholar- 
ships awarded on a merit basis. The other review attorneys, 
while not generally on as high a plane of qualifications as the 
supervisors, had a liberal sprinkling of experienced attorneys, as 
well as persons who w^on honors in their college and law work, 
who received fellowships, who were distinguished at graduation, 
and who were cited wdth honors.'^’^ These qualifications often 
indicate a substitute sought for experience; for if the Board were 
to get able and experienced attorneys with trial experience, much 
higher salaries would be necessary to induce them away from a 
lucrative practice. Perhaps trial experience would be an asset in 
that it would enable the review attorney better to analyze a case; 
but if the Board, because of financial stringency, could not have 
both mental ability and experience, the Board appears properly 
to have chosen ability. The court record, which would be a test, 
substantiates the Board s choice. 

This conclusion does not mean that the Board has not erred in 
its selections. There have been weak spots in the section, but the 
section has improved constantly. Not only are cases coming 
through the review^ section faster by reason of more experience 
and better records, but also the weaker attorneys have been re- 
mov ed. Despite the drudgery and confinement of review work 
and despite, too, the fact that at times some of the members of the 
section have been but twenty-two years of age, and giving con- 
sideration to the fact that the Board has, for whate^'er it ma)' 
mean, in a few instances hired young attorneys w'ho had law 
degrees but had not yet passed the bar examinations, still tliis ini- 
The biographies appear in Smith Hearings, Vol, HI, No. 8, pp. 345 ff . 
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portant section merited the respect of the chairman and of the 
general counsel: 

“I suppose that the group that I personally know best are the lawyers 
ill tlie Review Division, because they are the ones who appear most 
frequently before the Board for conference. I want to say without 
qualification, with reference to these lawyers in the Review division, 
that I don’t believe it possible for any agency of Government operating 
within the limitations of budget and salary within which we operate 
to secure a group of persons who, on the whole and on the average, 
are more technically competent and more high-minded and loyal to 
the service of the public than this group of Review attorneys.” '^" 

G. The Trial Examiners Division 

In September, 1935, as the present Board was being organized, 
Mr. George Pratt was made regional director at Kansas City, 
where he served until he was appointed chief trial examiner in 

1937. There was no chief trial examiner while Mr. Benedict 
Wolf was secretary of the Board, and the general functions of the 
office were carried on by the secretary’s office. How much sepa- 
ration of function there was is difficult to estimate, although the 
Board has always endeavored to keep the trial examining section 
clear of other sections. After Mr. Witt was made secretary of the 
Board, the chief trial examiner s office was created, although tlie 
chief trial examiner continued until late in 1939 to report to the 
Board through the secretary’s office. In 1939 the Board recog- 
nized that the chief trial examiner in fact had functioned inde- 
pendently of the secretary’s office in everything but name since 

1938, and the chief trial examiner was made directly responsible 
to the Board.'‘^ This change by tlie Board may have been brought 
about as a result of a desire to promote a separation of functions, 
or it may have been a recognition that the secretary’s office was 
overburdened, or both; but the step was desirable and a separa- 
tion was made in order to improve organization. 

The advent of a separate division for the trial examiners 
brought an earnest attempt to improve the functioning of that 
group as individual cogs in the Board machinery. The potential 

Chiiiriuan Madden before the Smith Committee, Vol. II, No. 12, p. 401, 

Smith Hearings, Vol. II, No. 4, pp. 105-106; Vol. II, No, 5, p. 140. 
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importance of the intermediate report and the actual deficiency 
in the report throughout most of the Board s early years have 
been indicated. Traditionally, the one who hears and sees the 
witness is the one whose evidence bears the most weight. This 
principle recognizes the fallibility of judges attempting to render 
a decision from the cold record. Because the trial examiner is, 
to the public, the first court of labor relations and because, too, 
the intermediate report carries great potential importance, is the 
basis of the Board’s decision, and is often complied with by the 
employer, it is necessary that the trial examiners be persons of 
capability and experience — a necessity to which the Board, es- 
pecially since 1938, has given foimal recognition. 

Prior to December 1938, the Board made use of per diem trial 
examiners.'^^ Such a system is not common among administrative 
agencies, although it could not be said to be uncommon in that 
agencies sometimes use special examiners of certain types. The 
Board, however, relied more upon per diem trial examiners than 
upon regular men until it decided in July, 1938, that the system 
was unsatisfactory; action was taken in September of that year to 
institute a system of regular and full-time trial examiners, al- 
though some per diem examiners were used through December, 
1938.‘‘*’ The per diem system was found unsatisfactory because 
of the inability to obtain properly qualified persons when needed; 
the per diem examiners did not devote their full energies to the 
cases; often the persons serving were unable to read the record 
and still less able to write a report; minute supervision w^as neces- 
sary; and the experience of all quasi-judicial agencies had indi- 
cated to the Board that a staff of its own trial examiners, perma- 
nent, regular, and full-time, was desirable. Close association 

Especially in the South and We.st. Only four regular and permanent trial 
examiners were used in 1936. Even tlien the Board realized that the per diem 
system would need to be abolished when funds made it possible. H. U(=:aring.s 
on Independent Oifices Appropriation Bill for 1938, 75th Congress, 1st Se.ssion, 
pp. 177 ff. 

The National Mediation Board sometimes uses persons roughly comparable 
to the trial examiner. The S.E.C. ordinarily uses no per diem examiners, although 
it a.s.signs attorneys from the Commission. The Maritime Commission and the 
Federal Trade Commission use no per diem e.xaminers. Smith Hearings, Vol. II, 
No. 5, p. 141. 

■•‘Tn July, 1938, the Board had a roster of ninet)' trial examiners, of whom fifty 
were per diem. The chief trial examiner asked die Board to add ten regular trial 
examiners and abolish the per diem system. His action became known us the 
“Pratt Purge.” Smith Hearings, Vol. II, No. 5, p. 163. 
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with the law which the agency is implementing qualifies the trial 
examiners as experts in that body of law, and this represents a 
gain for all parties involved in cases. It here meant considerable 
aid to the Board in handling its burden, since it led to more em- 
ployer compliance with the recommendations of the trial ex- 
aminer. 

The press of cases brought a fluctuating number of trial ex- 
aminers. All told, up to May, 1940, some 123 different persons 
had been used as trial examiners by the Board, Of the 123, 13 
were “on call” less than one month; and this number does not 
include those persons who were hired, for example, December 3 
and released January 4, a period of “on call” service of one calen- 
dar month. Fifty-eight of the 123 persons were on the roll of the 
Board less than one year. Probably an approximate number of 
43 of the 123 on call were unsatisfactory and could not meet the 
standards laid down by the Board for the performance of the trial 
examiner.'*'^ 

Of the trial examiners used, approximately 40 were left by 
May, 1940. Of the 40, the Board service may be indicated as 
follows: 


Board service 

Number 

Per cent 

Under ten months 

5 

12.5 

10-19 months 

1 

2.5 

20-29 months 

18 

45.0 

30-39 months 

15 

37.5 

40-49 montlis 

0 


50-59 months 

1 

2.5 


40^ 

100.0 


Of the trial examiners, then, in May, 1940, a highly competent 
group should have been developed, since 85 per cent had then 
had almost two years’ experience as a minimum, and up to five 
years as a maximum, apart from qualifications that might be 
offered in the way of native ability, legal training, and courtroom 
experience prior to Board service. The reduction to 40, after the 
per diem system was abolished, was made possible by three 
factors: (1) The case load began to stabilize through 1939 and 
1940, following the 1937 bulge; (2) the efficiency of the trial 

^’^Information here was through courtesy of Mr. George Pratt, Chief Trial 
Examiner. 
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examiners increased after 1938 through the institution of a train- 
ing program; (3) better attorneys and other changes made by the 
Board in the regional offices and in the complaints reduced the 
size of the records and brought better hearings. 

The trial examiners used by the Board are meant to be men 
well qualified in the law, in experience, in labor relations, and in 
general ability. The Board prefers men with legal training be- 
cause the emplo)^ers almost invariably present their cases through 
legal talent, and the legal profession has a “Mumbo-Jumbo” all 
its own. It is important that the trial examiner know what is said 
so as to develop the record properly, for when the Board goes 
into the courts it places reliance upon a record which must be 
legally strong. Not only does the Board desire the men to have a 
legal training, but it has also sought men with four or five years’ 
courtroom and trial experience, or the equivalent. The equivalent 
of such experience might be a broad category under which could 
be subsumed anything the chief trial examiner, or Board, desired. 
Usually the idea of equivalence is satisfied with a clear indication 
that the applicant has had actual practice before an administra- 
tive agency similar to the Board, such as the Federal Trade Com- 
mission or the Interstate Commerce Commission, or perhaps ex- 
perience such as in the arbitration of labor disputes. 

It w’’as seldom possible for the Board to obtain men who pos- 
sessed both the requisite legal experience and a background in 
lalior relations. A letter to the Deans of various law schools in 
1938, asking that men with the requisite ability, training, and 
background 1)0 recommended, produced no worthy results. The 
chief trial examiner docs not require the trial examiner to be 
"Tibor-miiided” in tlie sense that the examiner is to organize tlie 
nnorganized. He does require the applicants to know and be- 
lieve in tlie expressed public policy, although this could become 
an extremely dilficiilt question. The chief trial examiner inquires 
as to why the applicant desires the position when it requires 
constant traveling o\*er the country. This simple question does 
not seem important; but the continual travel wears down the 
examiners, and the result is likely to be a break under the strain 

In 1941, tile Board had Irut 26 hearing examiners, due to congressional rt'duc- 
titins in 1940. The* c;ase intake increase in 1941 meant the division was creating 
a backlog, and tlie Board asked Congress for funds with wliioh to increase the 
number of trial examiners. 
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with consequences in the hearing and in the courts that militate 
against the Board. 

When seeking a person to hear a trial case, the Board could 
not very well list a proper "personality” as a qualification. Yet 
tliis is probably no unimportant asset to be possessed by a trial 
examiner. It is useful to the Board to have trial examiners who 
have the ability to resolve a dispute during a hearing and thereby 
prevent further litigation; hence if an applicant appears to have 
the proper qualifications and in addition appears to have alrility 
to soothe employer-employee relations, he would merit considera- 
tion. There is no way by which one can measure the importance 
of personality as against legal ability in the selection of trial ex- 
aminers, but the Board seldom was able to obtain both for the 
salaries it could offer. 

The probationary period was introduced as a part of the train- 
ing that all trial examiners receive before they are trusted to hear 
a case. When they first come with the Board, the trial examiners 
are given from four to eight weeks to study. Then the examiner 
is sent into the field with another trial examiner for a period of 
time. He returns to Washington for further training, and all told 
typically receives six months' training before he actively hears 
cases, 

Tlie factual picture of the trial examiners includes three per- 
sons not trained as lawyers.'^® One of these had been a sociologist 
in training and work, a research worker, and once supeiwised a 
health survey for the United States Public Health Service. Al- 
though not trained in the law, he developed the ability to hear 
cases. Another was a former lecturer at Harvard University, 
Head of the School of Business Administration at Boston College, 
a first lieutenant of the United States Army, an expert economist 
with the Census Bureau, a member of the Labor Advisory Board 
under the National Industrial Recovery Administration, and a 
worker with the Bureau of Labor Statistics and tlie Bituminous 
Coal Commission. Plis experience provided capability in back- 
ground if not in legal training. The third examiner had once 
been a newspaper editor and publisher and had served as assist- 
ant secretary for the Boston Chamber of Commerce for a period. 
All three had very good records with the Board on the basis of 
As of May, 1941. 
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their ability; and they managed to learn the legal terminology, 
although legal experience would have probably rendered them 
still more able. 

On the whole, the trial examiners were all experienced persons, 
with legal experience varying from a maximum of fifteen years to 
a minimum of five years except in the case of the three not trained 
as lawyers. Except the three, all were members of the bar, and 
all had been graduated from law schools. The three not trained 
as lawyers are regarded as having equivalent experience. Almost 
all the examiners had engaged in private practice of their own; 
some had held responsible go\'ernmental legal positions; a scatter- 
ing had seiwed as judges on the bench; a few had held union 
affiliation before coming with the Board; one had served as the 
Law Editor for the Encyclopedia of the Social Sciences; one was 
once the Chairman of the Board of Governors of the University 
of West Virginia and had also served as title examiner for the 
Public Lands Division of the Department of Justice; several had 
experience as responsible business executives; several had been 
in the legal departments of large and important corporations. In 
1939 the range in age of the trial examiners was from thirty-two 
to seventy-one years; the median was forty-one and the arith- 
metic mean was forty-six years The division could not be said 
to be composed of young men, although the age difference be- 
tween the trial examiners division and the review section is pro- 
nounced; and the trial examiner division is the oldest in the Board 
in terms of average age. 

The failure tlie per diem system of trial examiners and the 
tiiangc> to the s}'stem of regular trial examiners, together with 
proper supervision of the division, training of the men, and de- 
\-elopment of the s\'stem of review within the trial examiners 
chbision, all contrilmted to a clear improvement in the inter- 
nuxliate report. The trial examiners, well-qualified on the basis 
o{' ])ack ground and training, were not accomplishing all their 
possibilities until tlie division was more carefully organized. Tlie 
Board was not unwilling to improve tlie operations at all points 
where impro\-ement was feasible, and the Board and the chief 
trial c'xamincr were for long anxious to impro\'e the trial ex- 
aminers (lir ision through more funds. It was lioped to induce 

■"'"li. liiMriiijfs on N.L.R.A., Vol. H, pp, 391ft'. 
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more highly qualified individuals and to add to their number so 
that the burden per examiner would be lightened. This was not 
possible; but without going to such lengths the Board, following 
the influence of the chief trial examiner, was able to improve the 
division perceptibly by making changes in organization that 
eventually enabled cases to move more rapidly, enabled cases to 
be tried better, and provided the appearance of a just and judicial 
hearing moderated by able and experienced men. This last is an 
important feature from the realistic view of furthering good 
public relations and respect for the Board. 



Chaptei- XVITT. THE REGIONAL OFFICES 


A. General 

The nature of labor relations, with the Government an active 
participant, renders a regional type of organization necessary. 
Well realizing the possibility of employers’ descending upon an 
agency located in Washington without field representation, the 
Congress contemplated the maintenance of the regional basis for 
administration of the Wagner Act. This was especially necessary 
because of the investigatory functions of the Board in complaint 
and representation cases. The adjustment work carried on by the 
Board is possible only with local relationships established between 
the Board, the employers, and employees. 

The National Labor Board operated through twenty regional 
offices, including two subregional offices. This number was in- 
adequate; and wffien the first National Labor Relations Board was 
established the number of offices was increased to twenty-five, 
includiiig seven subregional offices. The experience indicated 
that the volume of cases, the pressure in industrial areas, the iii- 
con\’enience and length of travel, all justified the additional 
offices. Whereas the National Labor Board had no offices in 
Baltimore, Milwaukee, or Denver, the first National Labor Rela- 
tions Board established offices in those cities. When the present 
Board was created, it established twenty-one regional offices. Al- 
though reliance was placed upon the experience of the first two 
Boards, the present Board combined the offices in Newark and 
Ne\v York, in Cincinnati and Toledo, in Portland and Denver. 
The Denver office was reopened in 19S7 after two years’ experi- 
ence and the demands of national labor organizations had indi- 
cated the desirability of another region. 

The regional offices of the Board were located in the following 
369 
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cities: Boston, New York City, Buffalo, Philadelphia, Baltimore, 
Pittsburgh, Detroit, Cleveland, Cincinnati, Atlanta, Indianapolis, 
Milwaukee, Chicago, St. Louis, New Orleans, Fort Worth, Kansas 
City, Minneapolis, Seattle, San Francisco, Los Angeles, Denver.^ 
The present oflfices are spaced strategically on the basis of experi- 
ence, population, industrial and business concentration factors. 
The Board has given consideration to the possibility of additional 
offices, and in 1939 proposed to make two additions. One office 
was proposed for an industrial area covering Oregon and some 
Idaho counties, which would enable the industrial activity center- 
ing in Portland to be handled with more dispatch and at the same 
time permit a better organization of the Seattle office. The other 
region was to be established in Nashville, which would permit a 
better load distribution in the South. Congressional approval, 
however, was not granted; on the contrary, the Appropriations 
Committee suggested that eight regional offices be amalgamated, 
but the Board objected on the grounds that rent economies would 
be more than offset by transportation expense, salary, communi- 
cation expense, a decrease in efficiency, and serious inconvenience 
and expense to the inhabitants of the areas which would lose the 
offices." 

B. The Regional Directors 

The regional directors are in charge of the field offices and offi- 
cially represent the Board. It is their duty to investigate and ad- 
just cases, and for this work they have the assistance of field ex- 
aminers. Too, the regional director has a legal staff composed of 
the regional attorney and assistants. The regional director main- 
tains a working relationship with both the field examiners and the 
attorneys, assigns cases, and holds conferences with employees, 
employers, and labor organizations. He makes recommendations 
to the Board on complaints; if the Board authorizes the issuance 
of a complaint, it is the regional director who issues the complaint 

^ Thr(5ugh the Board’s first four years, seven offices handled from 49.9 tc) 57.9 
per cent of the complaint cases filed. The seven offices were Boston, New York, 
Philadelphia, Cincinnati, Atlanta, Chicago, and Los Angeles. Of these, New 
York was by far the heaviest region, the proportion of all cases whieli were filtnl 
in. New York ranging from 13.6 to 18.1 per cent. 

“H. Hearings on Independent Offices Appropriation Bill for 1940, 76th Con- 
gre.s.s, 1st Session, pp. 1654-1662; 1665-1666. 
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in the name of the Board, serves it on the parties, and, in conjunc- 
tion with the chief trial examiner, sets the case for hearing. When 
the trial examiner enters an interaiediate report, the regional di- 
rector serves it on the parties and ascertains whether there is em- 
ployer compliance. 

The qualifications the Board would find in the perfect regional 
director may be indicated. He would have a complete back- 
ground in lal^or relations and be conversant with the development 
of organized labor; he would understand applied psychology; he 
would be a superconciliator and supermediator; he would have 
executive capacity to manage subordinates; he would possess tact, 
patience, diplomacy, and the judicial approach of a competent 
judge; and naturally, because of the position the official repre- 
sentative of a quasi-judicial agency has in a community, he would 
be a model citizen. These qualifications can not be found in one 
person for the annual compensation the Board is able to offer. 
The Board believes, however, that something less than its ideal 
is adequate; and the Board concentrates on fairness, impartiality, 
and executive ability. Overall, the regional directors appear to 
have been reasonably well suited for their tasks. Indeed, the 
roster of regional directors has included and does include many of 
the regional directors appointed under Senator Wagner, Francis 
Biddle, or Lloyd Garrison, of predecessor Boards — directors who 
“grew up with” the Board and had years of experience. 

No enumerated qualifications are laid down by the Board for its 
regional directors; the choice has been made upon the general 
qualifications desirable. A review of the background of the re- 
gional directors of 1939, when criticisms of the Board reached a 
peak, indicated that three held the degree of Doctor of Philoso- 
phy, six held lav^ degrees, six apparently were not e\'en college 
graduates. Thirteen of the directors had had experience in what 
miglit be regarded as private business, usually corporations, and 
often tliey had done work entailing knowledge and experience in 
labor relations. Nine had experience with other governmental, 
public, and semipublic agencies. The over-all list included econ- 
omists, judges, newspaper publishens, employment managers, 
former labor mediators under the National Labor Board, person- 
nel managers, a research and industrial engineer, and a foiiner 
union business agent. 
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C. The Regional Attorneys 

The regional attorney advises the regional director as to the 
legality of cases and procedures, prosecutes the cases at the hear- 
ing, presents the evidence to the trial examiner, passes upon the 
legal sufficiency of a complaint before it is issued, and generally 
acts as the legal adviser for the office. Under the supervision of 
the regional attorneys are other field attorneys, who not only pre- 
pare cases for trial but also conduct representation proceedings 
where trial examiners are not needed. The heavy burden which 
regional and field attorneys have always carried was increasing so 
rapidly in 1941, because of the heavy case intake, that the Board 
was requesting funds sufficient to add such field attorneys. Hear- 
ings on cases were delayed because of an insufficient number of 
attorneys to do the work associated with complaints and hearings, 
and the general counsel of the Board has always urged careful 
preparation of cases.® 

For trial work in the regional offices, the Board endeavors to 
obtain attorneys with experience, but here again the Board finds 
it difficult because of financial considerations to bid for the serv- 
ices of outstanding attorneys. Still, the Board was able to obtain 
what it regarded as good attorneys who had previous experience 
in private practice of law, in other governmental agencies, or 
within the Board. The general level of competency and the qual- 
ifications demanded of field attorneys appear to be higher than 
for the review attorneys, but the regional and field attorneys ap- 
pear to rank below the trial examiners. 

D. The Field Examiners 

The field examiner is perhaps best described as a miniature ]'e- 
gional director. He meets both the employers and employees, 
and very often the adjustment or settlement reached is brought 
about by the field examiner. If litigation is necessaiy, the field 
examiners investigation is tlie basis for the issuance of a com- 
plaint. In broad terms, the qualifications sought b)'' the Board are 

" See H. Hearings, F.S.A. Appropriation Bill for 1941, 76tli Congress, -3rcl Ses- 
sion, Part I, p. 569ff; H. Hearings, F.S.A. Appropriation Bill for 1942, 77th Con- 
gress, 1st Session, Part I, p. 553. 
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similar to those for the regional directors; but much younger per- 
sons are used for the positions. In age, the field examiners ranged 
from as low as twenty-three to as high as sixty; and in 1939 the 
median age was thirty-three and the arithmetic mean was thirty- 
six. Some of the field representatives were young in terms of 
experience, although almost all had had some form of experience 
ill the business world prior to Board association. Many of them 
were lawyers, and some had experience as investigators and field 
workers for other governmental agencies. Perhaps too many had 
specialized in labor relations during their academic careers, and 
perhaps too few had sufficient experience with employer-em- 
ployee problems. 

The Board again meets the problem of availability of personnel 
when it attempts to hire as field examiners persons with a broad 
training in the lalior background, perhaps a smattering of law, 
ample experience in handling situations charged with emotional 
displays, and the tact and judgment necessary to resolve contro- 
versies, Again the financial weakness of the Board places it in a 
poor position marketwise. It would not be surprising if some of 
the younger men who joined the Board as field examiners were 
found to have done so for the reason that they received satisfac- 
tion in the belief that they were accomplishing a work that had a 
“socially creative” value attached. This might be found true of 
some of the personnel in all divisions of the Board, particularly in 
the Board’s early years. 

The Board often places its field examiners on the basis of their 
knowledge of the region involved, as they^ often do with the field 
attorneys. This wais especially true in the South, where often 
there w^as resentment created by the intrusion of the “damn 
Yankee,” a problem the Board met Iry sending field examiners 
who were originallv from the South and wffio better understood 
local conditions and the manner in which that geographic region 
approaciied its proldem. In order to avoid future objections, it 
was not unkiiowm for the Board to send examiners wdio had been 
endorsed by southern congressmen. 

By early 1941 the Board was requesting funds from Congress 
for the purpose of adding to the number of field examiners. Such 
addition was made necessary by the fact that a previous Congress 
had reduced Board appropriations, so that the Board had an in- 
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sufficient number of field examiners to do the work even prior to 
the large increase in case intake in late 1940. On the average, 
each trial examiner in 1941 had a case load almost double that 
which would prevail under “ideal” administrative conditions; and 
this is an important consideration when it is recaUed that appron- 
mately ninety per cent of all cases require the attention of a field 
examiner and field attorney and that approximately fifty per cent 
of the cases never get beyond the field examiner. A shoitage o 
field examiners would mean, of course, either the creation of a 
backlog, which would bring public criticism of the Board and in- 
iure it further; or it would mean less careful handling of cases, 
which would eventually boomerang in the form of less compli- 
ance, more litigation, and more general dissatisfaction with the 
Act. 


Chapter XIX. PERSONNEL CONSIDERATIONS 


A. General 

Under the Act, the Board is relieved of the necessity of hiring, 
under the Civil Service, its executive secretary, and such attor- 
neys, examiners, and regional directors as it finds necessary.^ All 
Washington and field stenographic and clerical help was put un- 
der Civil Service, and the Commission fuiliished such personnel 
upon request from the Board. In departmental service in Wash- 
ington, which covered all the positions above the stenographic 
and clerical help, the personnel was subject to the Classification 
Act of 1923. Under that Act for those jobs not under Civil Serv- 
ice, the Board draws up and specifies a description of the duties 
attaching to each position and sends the classifications and de- 
scriptions to the Civil Service Commission. The Civil Service 
Commission then reviews the statement sent by the Board and 
sends a person to the Board to make a “desk audit” for purposes 
of comparison with similar positions in other agencies. Upon the 
basis of the Board s description and the Commission’s conclusions, 
the Civil Service Commission draws up a classification which con- 
trols the salaries for each classification, and each position is lo- 
cated within a classification, so that the status of the personnel is 
similar to that of workers under Civil Service. 

In the field, except for the stenographic and clerical help, the 
personnel was graded comparably by the Board but was not clas- 
sified under the Classification Act procedure until the Board had 
a survey made b\^ the Ci^dl Sendee Commission after November, 
1940. The Commission’s survey revealed one overclassification 
of position, many proper classifications, and some imderclassifi- 
catioris. The Board then sought additional funds from the Con- 

Appendix I, Section 4(a). 
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gress so that inequities could be corrected and competent persons, 
either from within or without the organization, could be both re- 
tained and obtained through remuneration based on proper classi- 
fications of positions. This meant, of course, that for several 
years the Board had been paying too little for certain positions, 
which accentuated the Board’s problem in recruiting able person- 
nel. By 1941 the Board had adopted a resolution to put all em- 
ployees, from the general counsel down, under Civil Service, 
effective January 1, 1942, 

The Board also makes use of temporary employees at times. 
Such service is mostly relied upon where elections are held and 
the demands for adequate personnel can not be met by the per- 
manent staff. An election, for example, such as the General Mo- 
tors Corporation election in the spring of 1940, which involved in 
plants over the entire nation upwards of 250,000 employees, 
simply could not be handled by a “trained crew” maintained for 
such purpose unless the election could be held in sections. In 
such elections, however, the Board has found that there is much 
campaigning, electioneering, and excitement; and the unions 
themselves usually desire the elections to be held simultaneously 
since one election may influence another, and a unifomi policy of 
holding elections at all plants at the same time avoids difficulties 
that would arise from separate elections. In any event, it is 
probably a matter of indifference so far as cost to the Board is 
concerned; and since the Board could not afford to maintain a 
crew sufficiently large to handle the larger elections, it must rely 
upon temporary employees. Such employees are drawn from the 
Civil Service Commission’s rolls and largely do clerical work. For 
elections, the Board has a “team” composed of specialists in elec- 
tion procedure. The specialists are permanent employees of the 
Board and are conversant with all the practical problems of hold- 
ing an election. 

The Board has not always used the Civil Service rolls for ob- 
taining temporary employees. Sometimes, universities adjacent 
to the place where employees were needed were a source of sup- 
ply, but almost always more than seventy-five per cent of the 
temporary personnel was selected from Civil Service rolls.' 

”H. Hearings on Independent Offices Appropriation Bill for 1940, 76th Con- 
gress, 1st Session, p. 1571. 
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The Board has itself loaned personnel to other agencies for 
temporary service. The T.V.A, at one time used the services of 
one man, and from time to time the Civil Liberties Committee 
used as many as four men. In both instances the men were used 
as investigators. 

Ill December, 1935, the Board had a total personnel of around 
180, most of whom had been transferred to the present Board from 
the first National Labor Relations Board. The Board members 
realized that if the Supreme Court were to uphold the Act, there 
would be a heavy influx of cases that would tax the capacity of the 
Board. Probably the influx was far greater than the Board ever 
anticipated; but no matter what the Board anticipated, it could 
never have induced Congress to appropriate funds in order to 
train personnel and thereby be prepared for the bulge in cases 
after April, 1937. After that date the unions brought cases they 
previously thought not worth while or cases which the Board liad 
been unwilling to receive. In addition, the Board did not always 
receive the appropriations it requested, although it was given in- 
creased funds as a result of the increased work. 

The Congressional appropriation to the Board for 1941 reduced 
considerably the number of personnel with the Board. The at- 
tempt by the Appropriations Committee to abolish the economics 
division has been indicated; but that Committee also desired to 
reduce the number of field examiners, the clerical staff, the field 
attorneys, the personnel of the administrative division, the num- 
ber of trial examiners, and the litigation and review attorneys. It 
also demanded a reduction in salary for all employees who were 
given more than a two-step promotion in 1939. This was to be 
accomplished by the Committee’s reducing the requested amount 
to the extent of $248,000 in salaries and by specifying where the 
Board was to make reductions.^ Congressmen supporting the 
Board made attempts to prevent the reductions; but the temper of 
the House, which had meanwhile received the hostile Interme- 
diate Report of the Special Committee to Investigate the Board, 
permitted no change. Nevertheless, it was thought that the Sen- 
ate would prevent the reductions, since there had always been 
stronger Board support in the Senate than in the House. Tlie 

Congressionul Record, unbound edition, 76tli Congress, 3rd Session, pp. .o508- 
5527. 
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Senate Committee did prevent the reductions for the most part; 
but when the bill was returned from C’onierence Committee, it 
provided for a considerably smaller appi'opriation. A. major 
fraction of the reduction affected salaries; therefore the Board in 
June, 1940, began reducing the personnel in all brandies of the 
service, a step which did injury to the work performed by tlie 
Board since there was still the accumulated backlog of cases and 
the failure of employers to comply with Board decisions was a 
growing problem. Such administrative changes as no longer us- 
ing trial examiners for representation cases and the abolition of 
less necessary work by certain staff attorneys, such as compiling 
information on cases, alle^'iated the burden, as did the improve- 
ment that came through more experience and better organization 
of the review section. But the Board has ]io coirtrol o\'er charges 
and petitions brought to it, and these have increased until the 
burden is again approaching the level of 1937 and 1938 when 
were felt the full effects of the Jones 6- Laugh! in decision. The 
following table indicates in tenns of cases filed and Board per- 
sonnel the task confronting the Board. The cases filed follow- 
ing April, 1937, and the changes in personnel between June, 1937, 
and June, 1938, reflect the reaction of the Board to meet a situa- 
tion which developed with great speed. The personnel figures 
for 1939 and 1941 reflect the reaction of the Board to reduced 
appropriations. 

Any perusal of the cited data indicates clearly the source of 
much of the Board’s difficulty witli staff and so-called delay. The 
Act was upheld April 12, 1937, by the Supreme Court. The re- 
mainder of that month brought enough cases so that April’s addi-' 
tion of cases doubled that of March. In May, 1937, the April load 
doubled; and the peak was reached in June, 1937, with 1323 new 
cases filed. The calendar year 1937 saw roughly seven times as 
many cases filed as were received by the Board in 1936. The 
Board obtained funds for additional staff only after the passage of 
several months and then was still confronted with tlic task of find- 
ing and training qualified personnel. Meanwhile the cases con- 
tinued to create in the regional offices a backlog that moved as a 
flood crest upon the different functional divisions of the Board. 
By early 1940 the review division began to keep up with the cur- 
rent load, but the trial section had not yet reached that point. 
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BOARD PERSONNEL AT INDICATED DATES 



Sept.l, 

June SO, 

June SO, 

June 30, 

June 30, 

Dec. 31, 

April 15, 

Description 

1935 

1986 

1937 

1938 

1939 

1939 

1941 

DepaHmental 








Administrative 

37 

60 

73 

175 

239 

241 

260 

Legal 

13 







Litigation 


10 

38 

45 

51 

68 

84 

Review 


17 

11 

64 

98 

104 

54 

Trial Examiners 


4 

11 

24 

36 

39 

36 

Economics 


4 

4 

12 

13 

14 


Information 


1 

1 

2 

3 

3 

4 

Total 

To 

96 

1.38 

32^ 

440 

469 

438 

Field 








Regional Di- 








rectors 

20 

19 

22 

20 

21 

22 

22 

Attorneys 

1 

20 

24 

95 

87 

79 

72 

Examiners 

16 

13 

28 

97 

108 

103 

102 

Clerical 

32 

34 

60 

158 

183 

160 

160 

Total 

69 

86 

134 

370 

399 

364 

356 

Grand Total 

Till 

IM 

272 

'692 

mo 

'ms 

~794 

CASES FILED BY MONTHLY 

TOTALS, 1935-1941 “ 


Month 

1935 

1936 

1937 

1938 

19.39 

1940 

1941 

January 


110 

110 

674 

480 

416 

670 

February 


66 

195 

629 

533 

447 

848 

March 


90 

239 

896 

552 

526 

992 

April 


142 

477 

823 

601 

614 

936 

May 


108 

1064 

624 

588 

577 

1072 

June 


86 

1283 

727 

533 

.529 

1024 

July 


74 

1325 

605 

521 

515 


August 


112 

1119 

606 

521 

630 


September 


1.50 

994 

.594 

441 

.579 


October 

203 

147 

10.54 

706 

510 

750 


November 

153 

88 

959 

518 

575 

618 


December 

110 

128 

606 

.588 

517 

518 



■‘ Smith Hearings, Vnl. II, No. 12, p. 354. H. Plearings, F.S..#\. Appropriation 
Bill for 1942, 77th Congre.ss, 1st Session, Part I, p. 535. The average salary paid 
by the Board may be compared witli that paid by other agencie.s: 


Average mlurij 

Agenaj March 1,1040 

N.L.R.B. ' $2568 

Federal Trade Comm. 2841 

Int. Comm. C(mim. 2770 

Seenrities & Exch. Comm. 2794 

Board of Tax Appeals 3617 

Federal Communications Comm. 2522 


H. Hearings, F.S..\. Appropriation Bill for 1941, 76tii Congress, .3rd Session, 
Part I, p. 616, 

‘'Smith Hearings, Vol. 11. No. 12, p, 354, and courtesy Information Division. 
N.L.R.B. , ■ 
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The backlog consisted primarily of complaint cases, since the 
Board arbitrarily endeavored to handle the representation cases. 
And although the Board had hoped to be on a current basis by 
the end of the fiscal year June, 1941, there are such considerations 
as congressional appropriations and the trend of the case load to 
be considered. The following figures indicate the extent of the 
backlog ® 


Year 

Number of cases 
pending on June 30 

Number of cases closed 
during fiscal year 
ended June 30 

1936 

330 

738 

1937 

2202 

2344 

1938 

3778 

8851 

1939 

4113 

6569 

1940 

2936 

7354 

1941 

2793 * 

8325 


* June 21, 1941. 1941 figiues are tentative, supplied through courtesy of the 

Information Division, N.L.R.B. Relevant here are tlie cases-filed figures, supra. 

The personnel of the Board, throughout the various divisions, 
is young in years. Nevertheless, it handled important cases; and 
the work accomplished, not the age of those participating, should 
be the test — at least that is tme for those positions requiring a 
legal training. No Board member or official questioned the im- 
portance and advantages of mature judgment among the mem- 
bers of the personnel, and maturity of judgment is perhaps mostly 
a function of experience. The Board could have chosen, with its 
limited funds, “political hacks” who would have had much experi- 
ence of a sort; but the probable results were not appealing. An 
alternative was to hue young and inexperienced men out of law 
school who did not yet have maturity of judgment acquired 
through experience but who were, certainly for a large part of the 
legal work, competent craftsmen. This seemed desirable for the 
drudgery that goes with the work of the review division. 

A statement by General Counsel Fahy indicates that the Board 
believed in its choice of young and inexperienced, but able men: 

“I believe it [the legal staff] is pretty generally recognized as one of 
the finest legal staffs ever assembled in the Government. I will defend 
its competence and trustworthiness anywhere at any time and under 
any circumstances. I do not mean by tliis that in the tremendous 

‘"‘Annual Reports, N.L.R.B.: 



PERSONNEL CONSIDERATIONS 


881 


volume of work of preparing and trying cases under the Act, as 
expeditiously as possible, often in very hostile surroundings, errors may 
not have been made, as are made by the bar generally, or that at times 
inexperience has not been a temporary handicap, I know of no way 
yet known to mankind how tliis could have been avoided. But by and 
large the staff has performed a more herculean task in the last 4 years 
than any other organization ever had to face in Government service 
or out of it, and the work has stood up.” 

The General Counsel indicated that the members of the legal 
staff engage in specialized work and rapidly become specialists in 
the field. The young men, although inexperienced in a great 
many cases, worked out as well as most of the older men. Never- 
theless, there was agreement among all that experience was an 
asset.® 

While legal craftsmen are clearly needed in, for example, the 
review work, it is not so clear that elsewhere throughout the Board 
the legal training has been so necessary; and critics have charged 
that the personnel had no real knowledge of the labor field. This 
criticism has some justification. It was probably a simple task for 
most personnel of the Board to choose as between the opposition 
in the schism which occurred in the labor movement, and often 
personnel felt a responsibility to aid the union to organize. Such 
attitude was not promoted by the Board and did not find favor 
with employers. So-called “liberals” were not necessarily biased; 
but the ‘liberal” outlook plus an earnest desire and effort to en- 
force the law, together with an absence of tact and judgment ( ‘T 
represent the United States Government”), meant an approach 

^ H. Hearings on N.L.R.A,, Vol. Ill, p. 1198. To the Smith Committee, Board 
member Lciscrson Nvrote that the review section and attorneys were, except for 
tire superr isors, iueiRcient and inefficiently organized. Mr. Leiserson desired to 
dispense with all but alroiit twenty-five review attorneys, and those retained wonld 
be the calibre of supervisors. Mr. Leiserson thought tirere should be more 
emphasis on the field work, field attorneys, and trial examiners. Smith Hearings, 
Vol. IV, No, 1, p. 11. General Counsel Fahy, while wdth the Board, opposed 
reductions in the legal stafl’ and disagreed with Mr. Leiserson’s x'iews on the 
efficiency cfi.‘ the review’ section. See Smith Hearings, Vol. IV, No. 11, p. 32S. 

As of July iO, 1939, of 234 of the legal staff of the Board, 84.7 per cent had 
actual legal experience and practice before coming wdth the Board, although often 
such experience was not trial \\'ork. Thirty^-six Iiad no previous actual experienc-e 
and practice. Of the 36, 18 were in tire review' section; but 9 of the IS had held 
industrial, commercial, or governmental positions. Of 18 in the litigation division, 
16 had previous experience in governmental, industrial, and commercial work. 
H. Hearings on N.L.R.A., Voi. Ill, pp. 1122 ff. 
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likely to engender criticism and antagonism to the Board and the 
Act, The more precocious of the personnel drew, therefore, the 
appellation “zealots.” This was true especially following 1937 
when the Board had to expand very rapidly. And since the 
Board, as a qualification^ insisted that the employees be not anti- 
labor-minded, it sometimes added to the personnel individuals 
who probably did bludgeon the employer into settlements or 
compliance." By 1940 the Board had succeeded, apparently, in 
convincing most employees that the task of the Board was not to 
aid labor to organize, nor was it to use the force of threat and posi- 
tion to compel compliance; and the “zealot” influence had been 
considerably reduced. Even when the enthusiasm of the person- 
nel was at its peak, there was no clear-cut bias except a belief in 
the efiicacy of a strong movement by organized labor; but many 
outside, and some inside, the Board would agree that overzealous- 
ness was an unfortunate incident in the history of the Board. 

It should be emphasized that the “liberals” and “conseivatives” 
of the personnel could not be relied upon to perform in any pre- 
dictable manner. The most conservative of the personnel at 
times got themselves into the most trouble ( “I represent the Gov- 
ernment”), and “liberals” often were the most conservative per- 
sons in the use of their positions. Many of both, deficient in ex- 
perience and in knowledge of the labor field, simply did not know 
how to talk with employers or unions and had small comprehen- 
sion of the employer-employee relations involved. Moreover, the 
national tradition of individualism and independence made for 
magnified results when intellectuals, well nurtured in formal edu- 
cation, met the actual problem in the field and found that legis- 
lative enactment does not automatically bring complete accept- 
ance. And with a deep-seated anti-union bias among many 
employers on the one hand, and high-spirited, sincere, and “lib- 
eral” young employees intent upon enforcing the Act and insti- 
tuting collective bargaining on the other, conflict was to be ex- 
pected. 

The Board s administration might have been improved if more 

■' As early as May 19, 1936, the secretary of the Board sent a memorandum to 
all regional directors to cease bringing pressure against customers of the violators 
of the Act in order to secure compliance. The memorandum said that such action 
would bring, and merit, criticism from all parties including the publicj hence it 
must stop. Smith Hearings, Vol, I, No. 5, p. 225. 
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personnel used in the actual field work and in the purely admin- 
istrative work had been trained in some field other than the law. 
Given, for five years, a general counsel, a secretary, and the Chair- 
man of the Board as legal scholars, who realized that the Act 
would stand or fall by tlie court record, and given a personnel that 
contained a large proportion of legal craftsmen, the result was al- 
most necessarily the legalism and legalistic approach that has 
hovered over most of the Board’s history. 

It is to be repeated and stressed that a very considerable por- 
tion of tlie responsible personnel, such as division heads, began 
their career in this field of labor relations back in 1933; and by 
1939, when the Board was being so severely castigated, six years’ 
experience could be claimed by most of the major officials of the 
Board. This fact, however, did not prevent intra-Board differ- 
ences on procedure, approach, and ideas as to how the issues pre- 
sented to the Board should be resolved. 


B. Personnel and Politics 

In a quasi-judicial agency it is important that the personnel not 
be selected by the political parties, for the objective is to retain 
the judicial atmosphere. For that reason, it is often argued that 
all personnel should be under Civil Service. One normally, then, 
expects that criticism based on politics concludes that the agency’s 
personnel is composed of political appointees and that therein lies 
the source of all difficulty; the Board offers a contrast. 

The Board has been subjected to much political pressure, and 
its refusal to yield was the source of much congressional criticism. 
The Board has never hired personnel on the basis of political 
recommendation alone but has prefened to hire intellectually 
capable persons, who were usually without benefit of a record of 
stump speeches.^" Bather, the Board independently and liroadly 

In one instance, a concjertcd effort was made to lia\‘e the Board discharge an 
employee for his allegedly improper professional acti\itics in defense of fret! 
speech and free press. After iiwcstigation, Chainnan Madden wrote Senator 
MeAdoo in part; “We should lu? ver}’ glad to discuss tins rpt«»stion willt )’ou if 
you desire to do so. It is only honest, however, for iis to adsise you in aclvanet' 
that nothing whieh has Ijeen presmited to us so far would give us the slightest 
justification for discharge of the employee. He came to us properly endorsed by 
competent and reputable people, and his work for the Board . . . has been 
entirely satisfactory. We have a ver)' definite and difficult task to do here aiid 
iiave the full responsibility of getting it done. We cannot alIov\- our professional 



S84 ORGANIZATION AND PERSONNEL 

ignored the demands of political potentates and kept the person- 
nel free of “political plum” atmosphere. This action engendered 
some congressional antagonism, for congressmen often found 
themselves unable to place constituents among the Board person- 
nel. In part, the result was accusations that the Board had built 
up a bureaucracy composed of “left-wingers.” 

It would be naive to believe that political pressure had never 
obtained any positions; but it is accurate to say that political en- 
dorsement has never been a prerequisite for a position with the 
Board. The Board has been susceptible to congressional recom- 
mendations and endorsements, but political appointments have 
not constituted the keynote for the building of the personnel. As 
between two equally capable applicants, however, the Board 
would probably appoint the person who also carried the political 
endorsement, The Board had some very unfortunate experiences 
that might be traced to political recommendations; but also some 
of the best of the personnel could be traced to political recom- 
mendations and endorsements. Political appointments are nei- 
ther good nor bad, but may be either depending upon the selec- 
tion. 

The attitude of the Board and the idea prevailing among many 
congressmen are well summed up in tlie following excerpts from a 
senatorial protest and the reply from the Board’s Associate Gen- 
eral Counsel. On May 30, 1939, the Senator wrote: 

“It has come to my attention from so many dift’erent sources that 
the Legal Division of the National Labor Relations Board resents 
political recommendations. I cannot believe tliis, particularly from 
those Members of Congress that have made such a sincere effort to 
pass legislation improving labor conditions. I have also been told on 
many occasions that the NLRB did not look with favor upon a gradu- 
ate of a middle western college and felt that most of their appoint- 
Jiients should be given to graduates of Harvard, Yale, and a few select 
eastern colleges. This also is dffficult to believe. The Law School of 
the University of Oklahoma enjoys one of the best ratings in the 
Nation, and I should think any well-balanced legal division would 
want to choose its personnel from various sections of the United 
States.” 

help to be selected for us by popular vote.” Smith Hearings, Vol. IV, No. 1, 

pp. 20-21. 

H. Hearings on N.L.R.A., Vol. Ill, p. 1180. Italics supplied. In the same 
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Tlie reply of the Board s Associate General Counsel read in 
part: 

“Far from resenting suggestions on personnel which are made to us 
Iry Members of Congress, we feel very grateful when members who 
are familiar with our peculiar problems and difficulties are able to 
suggest to us persons who might assist the Board in carrying out in the 
most efficient way possible the objectives of the legislation which the 
Board administers. While we do have a number of lawyers from 
eastern universities, we also have on our staff men from colleges and 
universities pretty well scattered throughout the whole country. You 
may be sure, therefore, that we shall consider [the] application solely 
from the point of view of trying to judge whether he can do well the 
work which would be required of a member of our legal staff.” 

Actually, the Board did at first recruit its legal personnel heav- 
ily from the eastern law schools, but this was because those appli- 
cants appeared to have a better background in both labor and law 
than did applicants from schools in other sections. A tabulation 
of the background of the 234 members of the legal staff on July 19, 
1939, showed the following schools with 5 or more members on 
the legal staff, each of whom held at least the LL.B. degree: Har- 
vard 31; Yale 21; Columbia 21; Georgetown 18; jMichigan 10; 
New Y^ork University 8; University of Chicago 8; National Uni- 
versity Law 7; George Washington Law 5; California 5; Wiscon- 
sin 5; Northwestern 5N While three schools did contribute 31 
per cent of the legal staff as of the date indicated, it will be re- 
called that the Board is interested primarily in competency, not in 
hiring a proportionate number from each state as Civil Service 
might do. Despite the Board’s independence and aloofness from 
political pressure, it was cognizant of the weight of the eastern 
seaboard and moved to reduce the proportion of pcjrsonnel from 
that region. 

Apparently the Board is the first quasi-judicial agenc)" to call 
down upon itself, witli the same characteristic aloofness and inde- 

pp, 1,155 fl'., mny ke found letters regarding the appointment of various 
persons reeonuaendt'd hv eongressmen. Also .see various exeerpts fn,nn the Smith 
Hc'urings, e.g., Voi. 11, No. 1, p. 8; Vol II, No. 9, pp. 29.5-29B; ^''oI. II, No. 10, 
p. 31{)!' 

H. Hearings on N.L.R.A., Vol. Ill, p. 1180. 

Tahiilaled fr(.>in a re.sunie of each lawyer’s baekgronnd in H, Hearings on 
N.L.R.A., Vol. m, pp, 1122iF. 
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peiidence with wliicli it faced employers and unions, congres- 
sional criticism because there was not too much but too little pol- 
itics in the agency Where endorsement was necessary it was a 
perfunctory and formal rubber-stamping affair without the exer- 
cise of caution as to political affiliation. From the viewpoint of 
the future of the quasi-judicial process, the Board’s record here 
has been commendatory, although this contributed to appropria- 
tion reductions and congressional investigation.^" 

C. The Personnel and Legislative Pressure 

In 1937 the House Appropriations Committee reported out a 
bill which would have cut the Board’s appropriation in half. The 
Board was then, as ever, understaffed and overburdened with 
cases. A reduction in appropriations would have meant a severe 
crippling of seiwice. Members of the Board’s staff in Washington, 
together with some of the regional directors, immediately tele- 
graphed, telephoned, and otherwise communicated with various 
labor organizations in an endeavor to have the unions telegraph 
protests to their congressmen. The Board knew that it could not 
do its work if the reduction passed, and it desired the unions to 
know what was occurring so that blame could be lodged properly 
when later it would develop that unions’ cases could not be 
handled. There was apparently the small sum of approximately 
$100 spent on this Board activity.^" 

In 1939, when the Congress was giving consideration to amend- 
ments to the Wagner Act, the Board actively endeavored to ob- 
tain the support of local unions, college professors, union officials, 
Chairman Madden testified in part; 

“Some people say that is part of what die trouble with tlie Board is-— that we 
haven’t political appointments. A great many of our people have been recom- 
mended by one Congressman or Senator or another. We are glad to have those 
recommendations, but nobody makes the selections except ourselves.” H. Hear- 
ings, F.S. A. Appropriation Bill for 1941, 76lh Congress, 3rd Session, Part I, p. 567. 

^'■’“Inasmuch as good will is essential in order to assure uninterrupted means 
for the effecth'e pursuit of policies, personal antagoni.sms arising out of a disregard 
of patronage problems cannot be ignored. On occasion it may even be necessary 
to cement alliances by a wise use of the power of appointment. That subject, 
however, has received so much attention for so many years that no more than 
passing comment is necessary.” James M. Landis, The Administrative Process, 
Yale University Press, p, 62. 

PI. Hearings, P’.S.A. Appropriation Bill for 1941, 76th Congress, 3rd Session, 
Part I, pp. 597ff. 
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attorneys, and other witnesses who might appear before the con- 
gressional labor committees. The Board delegated several of the 
personnel to devote full time to these legislative matters and to 
draft the Board’s opposition to amendments. Further, through 
the regional directors and other personnel, the Board attempted 
to persuade witnesses to appear.^^ 

These instances of Board “lobbying” brought a suggestion by 
the Smith Committee that the matter be referred to the Attorney 
General because the Committee questioned whether the Board 
had violated United States law: 

“No part of the money appropriated by any act shall, in the absence 
of express authorization by Congress, be used directly or indirectly to 
pay for any personal service, advertisement, telegram, telephone, letter, 
printed or written matter, or other device, intended or designed to in- 
fluence in any manner a Member of Congress, to favor or oppose, by 
vote or otherwise, any legislation or appropriation by Congress, 
whether before or after the introduction of any bill or resolution 
proposing such legislation or appropriation . . .” 

No action was taken by the Attorney General s office. It was 
the opinion of the Board s coimsel that the statute, never inter- 
preted nor enforced, should be construed to prohibit use of funds 
for communications sent to congressmen by the agency, not to 
prohibit the use of funds to pay for telegrams sent by the agency 
to a labor organization which would in turn send telegrams to 
congressmen.’^®’ 

It may be true that the persons supposedly protected by the 
Act have insufficient knowledge of congressional activity; it is 
probably true that an administrative agency feels a trusteeship 
over persons protected by the laws under which the agency oper- 
ates; but the propriety of lobbying activity by the Board is at bar. 

’"Smith Hearings, Vol. Ill, No. S, pp. 77 ff. Eight to ten attorneys devoted 
full time to preparation of the Board’s defense before the Senate Education and 
Labor Committee. The Board contended tliat the Senate Committee gave its 
permission for the Board to defend itself, which it did, and that activity by its 
eight or ten lawyers for that purpose and for die piurpose of furnishing materials 
to the Committee did not constitute lobbymg. If the Board was correct, there is 
still the acthaty relating to witnesses. See Smith Hearings, Vol. IV. No. 11, 
pp. 326-327. 

Title 18, U. S. Code Annotated, Section 201. 

H. Hearings, F.S.A, Appropriation Bill for 1941, 76th Congress, 3rd Session, 
Parti, p. 598. 
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This is not a question of whether the Board should present its 
case and its view on amendments when asked to do so by the 
legislative branch, for it is clear that the Board has a duty to 
render all possible aid to the Congress in the fomiulation of pol- 
icy. Nor is this only a consideration of the threat consciously or 
unconsciously implied when the Board requests a local union to 
oppose congressional activity. The important issue is the rela- 
tionship of the legislative branch and the administrative agency, 
for as the administrative agency has developed and must continue 
to develop, there must be the formulation of policy by the legis- 
lative branch. If the administrative agency, propelled by its own 
force, momentum, and funds, is to formulate basic public policy, 
then the whole administrative process is to be recast. The de- 
mand and desire for expertness and flexibility do not constitute 
license to a small group to determine public policy either before 
or after legislative enactment. That group should advise the 
Congress; but it should not use the guise of expertness to formu- 
late ill any manner, by legislative pressure, the basic policy. Ex- 
pertness in legislation is desirable and needed, and here perhaps 
the Board knew far better than the rank and file of organized 
labor and employers just what type of legislation would be de- 
signed best to accomphsh the public will. But a representative 
government is founded upon participation; and even if legislative 
errors, inefficiency, and misrepresentation result, there is no 
choice to be made. The legislature, morally responsible to the 
electorate, must prescribe the basic policy. Once that policy is 
made and implementation leads to unsatisfactory results, the 
agency may and should advise on the appropriateness of changes. 
But properly constituted representatives, even if not completely 
informed, must make the changes. 

D. Centralization of Procedure 

Under the National Labor Board and first National Labor Re- 
lations Board the administrative organization was extremely 
loose, and the seat of responsibility was in the regional office 
rather than in Washington. The outstanding function performed 
was conciliation and mediation, and it was therefore necessary 
that the regional office have authority. Washington was only the 
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policy center, not the seat of operations, although the secretary’s 
office under the old Boards did handle a tremendous quantity of 
material without adequate supervision and machinery. When 
the present Board was organized, the secretary’s office was re- 
tained as the channel through which almost all material had to 
pass. It was anticipated that the constitutionality issue would be 
of first importance, and the Board was confronted with all types 
of charges before policy had been determined. The Board rightly 
concluded that only the use of extreme caution, the careful scru- 
tiny of the issues and merits of cases, and the inspection of the 
procedure followed in every stage of a case would enable it to 
hurdle the legal obstacles. Therefore, the emphasis was shifted 
from the regional offices to Washington, so that a regional di- 
rector did not make important decisions of policy. Even after 
April, 1937, the Board maintained the centralization because 
many issues were still in doubt, and only by funneling cases 
through Washington could the Board be sure that the proper pro- 
cedure and resolution of cases were followed. This would have 
been true apart from the capability of the regional directors, al- 
though the need for centralized control rapidly becomes a person- 
nel problem as Board decisions issue to guide and give precedent 
to the personnel. This centralization by the Board justified itself 
in terms of the court record. But as centralized control increases 
the legal security, it also lengthens the time necessary for case 
disposition; and the importance of time and speed points to the 
consideration that those who are meant to benefit under the Act 
are not well served if delay becomes common and pronounced. 
This, then, is again the Board’s legalistic approach; and it is in 
contrast with the first National Labor Relations Board, which en- 
deavored to submerge the legalistic approach in favor of pro- 
moting collective bargaining through more mutual understanding. 

Near tlie end of 1937 the Board realized, in light of the case 
load, that some organizing influence among the regional offices 
was desirable. Therefore, on December 4, two special examiners 
were appointed by the Board to operate as liaison men between 
the Washington and regional offices. They were under the gen- 
eral supeiwision of the secretary’s office."® Without authority to 
discipline personnel, to punish for misconduct, or to inquire into 
Smith Hearings, Vnl. 11, No. 13, pp. 509-510. 
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serious matters, the special examiners were to act as representa- 
tives of the Board, work with and advise the regional directors 
and their personnel, visit and check regional offices, work with 
the secretary, keep the regional offices posted as to Board policies, 
carry the benefit of the experiences of the regional offices to 
others, and in general coordinate the activities of all the re- 
gional offices with Washington. It was hoped that such a sys- 
tem would render more uniform and orderly the work of the 
twenty-two regional offices, promote efficiency, and clear admin- 
istrative information in order to work toward a sound and admin- 
istrative method in all the regional offices. The need for such im- 
provement was shown by the fact that the regional director did 
not even get to hire his own personnel. 

The success of the special examiners system, even if the exam- 
iners appointed were competent persons, was probably disap- 
pointing to the Board in temis of improving administration. 
Personnel administration was not improved; the contacts between 
the various regional offices were not improved; there was no cor- 
rection of incompetent regional directors; the relationship be- 
tween the Washington and regional office was but little better; 
the Board had no better coordination among the various regions; 
the regional directors received no additional discretion which 
they could use in tlie operation of their offices; and the regional 
office got no more of an autonomous standing than it had ever had. 

The chief trial examiner and the head of the settlement division, 
at the request of the Board, investigated the Los Angeles office in 
July, 1939, where great difficulty had been encountered in admin- 
istration. Their report embodied within its scope a criticism of 
the entire administrative organization and was indicative of the 
general demand, emphasized by regional directors, that admin- 
istration of the Board be improved. The report as it related to 
the broad problem of administration may be summarized; 

In large part, the secretary’s office was not competent to exercise 
close supervision over the regional office. The reason was tliat the 
secretary’s office had so much work that proper attention could not be 
given to progress- reports on cases, proper advice could not be given 
when it was sought, and insufficient help for the regional offices re- 
sulted. Even when the secretary’s office was able to give help to the 
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regional office, it usually had insuflicient data and a lack of under- 
standing and sympathetic consideration of the situation. This de- 
ficiency was not a matter of the individuals administering the positions 
but a matter of the administrative machinery. The office of the secre- 
tary could not handle properly the regional offices and resolve satis- 
factorily the many problems in each. A paramount need was for more 
understanding between the regional and Washington office in order 
that the regional office might know what the Board thought on various 
problems. The duties of the secretary’s office were found to be: (1) 
The administi'ation of the Washington office, such as dealing with 
matters relating to formal orders, attending Board meetings, and keep- 
ing of the Board s agenda; ( 2 ) the supervision of personnel problems, 
applications, salary schedules, new appointments, training of staff, and 
complaints; (3) the supervision of regional offices, authorization of 
complaints, requests for review, direction of field work, decisions on 
policy matters, reference of matters to the Board, and knowledge of 
the field staff. The inve.stigators believed tliis to be an excessive 
burden and therefore recommended: (1) that the duties of the secre- 
tary be confined to those usually conveyed by the title; (2) that a 
Director of Personnel be set up, charged with the supervision of the 
Washington and field personnel; (3) that a new division be created 
to be known as the Regional Office Division, which would have re- 
sponsibility for handling administrative problems and supervision of 
work in the regional offices. Such a division w’ould be in charge of a 
person with a background in labor relations and administrative work, 
and such a person would be responsible only to the Board. The divi- 
sion v^ould pass upon requests for hearing, advise regional offices on 
problems, make periodic visits to the offices, keep proper control over 
staff subject to the Director of Personnel, approve or disapprove settle- 
ments of cases, and generalh^ have charge of tlie regional offices."^ 

The summarized report indicated the impossibility of handling 
a complex problem in employer-employee relations from a central 
office through typewritten reports. Full knowledge of ail the im- 
pinging forces in a jn'oblem of labor relations, even though it be 
designated as a \ i( fiat ion of the law, is needed to resolve satis- 
factorily the dispute. It follows that discretion must be held by 
local representatives of the Board, representatives who are cog- 
nizant of all the ramifications, who ha\'e. the “feel” of the immedi- 
ate problem to be soh'ed, and who know that the Washington 

Condensed from the full report in Smith Hearings, Vol. I, No. 2, p. 84. 
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oifice is inadequate to cope with local situations if the objective is 
the promotion of collective bargaining. If, however, the primary 
objective is legal validity of every move taken and if reliance can 
not be placed upon the regional personnel to make judgments 
without endangering the legal position of the agency, then there 
is justification for a centralized administration. 

The report made by the special investigators of the Los Angeles 
oflfice had repercussions. It added to the demand for the appoint- 
ment of a Director of Personnel and for the creation of a chief 
administrative examiner to pass upon requests for authorization 
of complaints. It was also probably in part responsible for a re- 
port rendered by four regional directors in October, 1939, in 
which the four regional directors set forth in detail the admin- 
istrative weaknesses of the Board. Important summary points, 
which do not set forth the favorable comments also made by the 
regional directors, may be indicated; 

1. The administrative division was insufficiently organized, 

2. By reason of lack of organization, the administrative process 
suffered in effectiveness. 

3. Too many functions were centralized in the secretary’s office, and 
there was too little delegation of responsibility. 

4. The secretary’s office was overburdened with work, 

5. There was too little coordination in the Washington division. 

6. There were too much isolation and too little coordination between 
Washington and the regional offices. 

7. A definite personnel policy was lacking. 

8. The Board was participating in too many administrative details. 

9. The findings constituted some of the major causes of the delays 
which had provoked criticism. 

That the Board itself realized that there were certain shortcom- 
ings in its administrative side is well indicated by the testimony of 
Chairman Madden before tlie Appropriations Committee. Har- 
ried at every turn by unions, employers, professional opposition, 
congressional investigations, and the press, still the Board was en- 
deavoring to improve its own administration: 

. . The various committees and other people . . . ha\e kept us 
so much engaged for the past few months [that they] have delayed 
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important and necessary appointments to our staff, particularly our 
administrative staff. They have simply not been made. They are 
important positions and we are not making them on the fly, and the 
consequence is that the people who should have been appointed 
months ago are not appointed yet and are not selected yet. 


. . We have been greatly criticized and are being criticized for 
inadequate supervision of our field offices; for the inadequate manning 
of our secretary’s office in Washington and we have had our plans 
laid for some time to do these things properly. If we do them they 
will cost money but it will be worth the money it costs. But as I said 
now we can scarcely get our work done without taking time to inter- 
view and select important personnel of this kind. For example, our 
general counsel has been devoting himself for the last 3 months almost 
entirely to attending upon the congressional hearing as well as other 
people on the staff. It has hurt us very much and has overworked 
some of us very substantially . . 

It will be recalled that by early 1940 the Board had a personnel 
division and also had set up a specialist to pass on authorization. 
The two special examiners were still functioning, however, and no 
other administrative changes of importance had occurred. After 
Mr. H. A. Millis became Chairman of the Board, certain admin- 
istrative changes, which had been developed by the regional di- 
rectors, officials, and previous members of the Board, were made 
in early 1941. An administrative division was set up to supervise 
the regional offices and to oversee the issuance of complaints and 
authorization of proceedings in representation cases. The new 
division included several regional coordinators, whose task was to 
promote the regional coordination as envisaged by the regional 
directors’ subcommittee, and several administrative examiners to 
j^romote case development in Washington. One of the chief ob- 
jecti\’’es to be attained by the reorganization was the decentraliza- 
tion of the Board’s work and the delegation of far more responsi- 
bility to the regional directors, similar to the situation under the 
first National Bailor Relations Board. As has been indicated, the 
functions of the secretary were changed to that of an office man- 
ager. 

-“H. Hearings, F.S.A, Appropriation Bill for 1941, 78th Congress, .3rd Session, 
Part I, pp, 591-592. 
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While it is quite apparent that there was a kind of support for 
the charge that the “Act is sound but the administration must be 
changed/’ the lay belief mostly stemmed from biased critics. The 
greater portion of the criticism that has related to administration 
is based on inadequate knowledge of the Board and its policies 
and not on a detailed picture of the administrati^^e workings of 
the Board.”^ Such criticism, combined with the fact that many 
cases did require long periods of time under the Board’s internal 
procedure, presented clear evidence to many employees and em- 
ployers that everything said about the Board was true. But the 
delay arising out of the unions’ abuse of the Act through such 
tactics as hling a complaint charge to forestall a certification or 
the legal obstacles raised by employers to forestall compliance 
with the Act are qualitatively different from the delay to be at- 
tributed to deficiencies in administration. Any criticism based on 
ignorance, on misrepresentation, and on hearsay has no better 
standing than would a Board decision based upon uncorroborated 
hearsay testimony. 

The importance of administrative deficiencies lies in their con- 
tribution to “delay.” The Board may have been guilty of ineffi- 
cient management, but all who have studied the problems agree 
that many factors were present. The surge of cases in 1937 and 
1938, for which the Board may have been partly responsible, was 
important; and the Board, without congressional appropriations, 
could not have trained a staff to meet the crest. The expenditure 
of the Board’s energy and resources to satisfy various congres- 
sional bodies was important. Union abuse and employer opposi- 
tion were other factors. Paramount, however, and for which the 
Board must accept responsibility, was the deliberate centraliza- 
tion of administration which, by sheer weight of created and un- 
relieved bottle-necks, contributed most to the “delay” problem. 

Thus, to insure judicial support and to secure a firm basis for 
future action, the Board sacrificed speed and flexibility, which are 
two of the chief advantages of the quasi-judicial process as com- 

“Biit even Senator Wagner, while defending the Board from the floor of the 
Senate in March, 1940, said: “The defects in administration revealed by tlie 
Smith investigation should, of course, be corrected. This is almost t'ntirely a 
matter of personnel administration, and can be accomplished only by close ad- 
ministrative attention and further experience . . Congressional Record, un- 
bound edition, 76t}i Congress, 3rd Session, p. 4314. 
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pared with a wholly judicial process. The Board’s choice of cen- 
tralization, “delay,” and what was regarded as insurance and se- 
curity of judicial support, as against decentralization, perhaps 
more speed and flexibility, perhaps divergent regional . policies, 
and the risk of less judicial support, may have been proper. The 
legalistic approach did contribute to an impressive record in the 
courts, but the cost of such contribution was the widespread alle- 
gation of inefficient administration of the Act. The Board’s his- 
tory presents these alternatives, but there is no way of knowing 
which alternati\'e would have been better. 
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Chapter XX. CASE STATISTICS 


A. The Flow of Cases 

Mention has been made of the intensity with which the burden 
of cases struck the Board after the constitutionality of the Act was 
upheld in April, 1937. Chart A (p. 400) clearly shows why any 
agency would fall seriously behind in tlie disposition of cases, for 
even after the rush of 1937 had passed, the flow of cases remained 
well above what it had been in the early years of the Act. Even 
after six years the case load was still running regularly over five 
hundred per month; and although there were reduced and insuf- 
ficient congressional appropriations, experience and better person- 
nel were on the side of the Board. 

Chart A also analyzes total cases by classifying the cases filed 
as representation cases and complaint cases. While the com- 
plaint cases are still important statistically, the representation 
cases are growing in importance. This is verified by Chart B ( p. 
401 ) , which shows what proportion of total cases filed since the in- 
ception of the Act were representation cases, and this curve ap- 
pears to be moving upward very gradually. It is probably a fa- 
vorable sign, for it is likely tliat such a movement indicates that 
employers are violating the provisions of the Act less and that em- 
ployee organizations are replacing charges of violations with peti- 
tions for certification of the bargaining agent. On the whole, the 
proportion of representation cases has been higher since the Act 
was upheld by the Supreme Comt in 1937 than it was prior to that 
date. 

That the Board gradually acquired an ability to render more 
decisions and orders and thereby reduce “delay” is shown by 
Chart C (p. 402), which traces the number of decisions and orders 
issued by the Board from its inception to June, 1941. The figures 
cover botli representation and complaint ca.ses and include stipii- 
399 
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CHART A. CASES FILED WITH N.L.R.B. 



source: Fourth Annual Report, N.L.R.B., pp. 189-190, Monthly Pres.s Release.s; 
Courtesy N.L.R.B. 

lations, which become more and more important after mid-1937. 
It was this general improvement which was relied upon to reduce 
the backlog created by the flood of cases in 1937. This increase 
was due to an improvement in organization, more experienced 
personnel, and changes in procedure designed to increase the 
speed with which cases moved through the Board s machinery; 
and these factors did in fact operate to begin a reduction of the 
backlog toward the end of 1938. 

The Board’s success in expediting representation cases has 
been shown above.^ The Board can also point, however, to great 
strides made in the speed with which complaint cases move. The 
large number of days in the table below show reason for protest of 
^ Supra, Part IV, Chapter XV. 
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delay brought against the Board by the union organizations. This 
table, however, should be read with some attention to the charts 
above, which show the flow of the case load." 


CHART B. PER CENT OF TOTAL CASES FILED WHICH WERE REP- 
RESENTATION CASES 



source: Fourth Annual Report, N.L.R.B., pp. 189-190, Monthly Press Re- 
leases; Courtesy N.L.R.B. 

N.L.R.B. CHARGES IN WHICH FORMAL ACTION WAS INSTITUTED, 
AVERAGE TIME ELAPSED IN EACH STAGE OF PROCEEDING, 
OCT. 1, 1935-JUNE 30, 1939. 

Charges filed during year 


Average (median) 

1935- 

1936- 

1937- 

ma- 


no. of days 

36 

37 

38 

ss 

Median 

Charge to complaint 

38 

73 

94 

33 

74 

Complaint to hearing 

18 

14 

16 

15 

15 

No. days of hearing 

6 

8 

7 

7 

7 

Hearing to int. report 

30 

.38 

63 

50 

57 

Int. report to exceptions 

14 

16‘ 

16 

30 

15 

Exceptions to oral argument 

25 

30 

80 

20 

48 

Ond argument to decision 

60 

130 

113 

55 

96 

Total 

191 

329 


210 

312 

- Smith Hearing.s, Vol. II, No. 14, p. 

547, The hea\'y reduction in time neces- 


sary from charge to complaint indicates that diuing 1937-1938 the bottle-neck 
was probably in the secretary’s office, due to the flood of cases. By 1938-1939 
impro\ emer!ts had been made to .speed the flow of cases tlirough the initial stages, 
and better cases were cf)ining up for the issutince of a complaint. The great re- 
duction in time from exceptions to oral argument and from oral argument to 
decision indicates the presence of increased staff and increased competency of tire 
staff in Washington, particularly in tire review section. 
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CHART C. TOTAL DECISIONS AND ORDERS ISSUED BY THE N.L.R.B, 
IN COMPLAINT AND REPRESENTATION CASES 
(INCLUDES STIPULATIONS) 



The very nature of the problems arising under the Act makes 
time the essence of the problem, since organization success on the 
part of the unions and their ability to withstand employer op- 
position depend in a great many instances upon the alacrity 
with which the Board acts. For this reason, the regrettable 
length of time necessary in cases, as shown in both representa- 
tion and complaint cases, needed to be reduced if the Act and 
Board were to be successful. For the same reason, comparisons 
with other administrative agencies, where time may be less press- 
ing for the fulfillment of the purpose expressed, are to be 
minimized in importance. But such comparisons are pertinent 
in considerations of the administrative method as an instrument 
of government. Comparison may be made with the Federal 
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Trade Commission, the Interstate Commerce Commission, and 
the National Mediation Board.^ 

TIME ELAPSED IN F.T.C. CASES BETWEEN ISSUANCE OF COMPLAINT 
AND FINAL DISPOSITION OF 479 CASES, 1914-1924 

Cases finally disposed of 



1st 

yr. 

2nd 

yr. 

during 

3rd 

yr. 

4th 

yr. 

Sth 

xjr. 

Total 

number 

cases 

Average time 

Orders issued after trial 
or hearing 

42 

43 

4 

89 

13 mos., 1 day 

Orders issued by con- 
sent or on stipula- 
tion 

236 

25 

10 



271 

5 mos., 14 days 

Dismissed or discon- 
tinued after trial or 
hearing 

9 

15 

5 

1 

1 

31 

17 mos., IS days 

Dismissed or discon- 
tinued without trial 
or hearing 

29 

18 

17 

11 

13 

88 

23 mos., 22 days 


The Board’s record in cases where decisions and orders are 
made compares fa^'orably wdth the experience of the Federal 
Trade Commission during its first ten years and also with the 
recent operation of the Federal Trade Commission: 

TIME FROM ISSUANCE OF COMPLAINT TO ISSUANCE OF ORDER IN 
F.T.C. CASES IN WHICH ORDERS WERE ISSUED DURING THE PERIOD 
JULY 1, 193S-OCT. 24, 1939. 



Number 

Average 

Median 

Type of case 

of 

number 

number 


cases 

of days 

of days 

Cease and desi.st orders 

374 

417 

289 

Dismis.sals 

13 

491 

407 

Stipulations 

7 

547 

176 

Orders closing case 

30 

1088 

555 


For a comparison with the Interstate Commerce Commission, 
I he Ihiard relied upon the research of Professor 1. L. Sharfman, 
w lio wrote as follows regarding the Interstate Commerce Com- 
mission’s disposition of cases: 

“Sample studies made by the Commission concerning the total time 
elapsed between the filing of complaints and the adoption of reports 
tend to lend support to the above data of improvement in the condition 
of the formal docket. For an eleven-month period in 1926, it appeared 

Drawn from Smitli Hearings, Vol. II, pp. 547-549. The Board presented the 
material in its own defense. 
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that a group of 92 cases in charge of commissioners consumed on the 
average 760 days each, while a group of 12 commissioner’s cases for a 
two-month period in 1931 consumed on the average 621 days each; and 
that for tlie same periods a group of 266 so-called board cases, in 
charge of the chief examiner, consumed on the average 639 days each 
in 1926, while a like group of 84 cases in 1931 consumed on the average 
520 days each. While the data are too meager to justify any precise 
conclusions, and may not be sufficiently representative even in their 
restricted scope, they doubtless disclose a general trend toward re- 
ducing this time consumed in the disposition of formal proceedings. 
Substantial savings of time have unquestionably been effected through 
use of the shortened procedure. . . . The disposition of cases in about 
a year’s time on the average, a goal which has been considerably 
bettered under the shortened procedure, appears to be not an unrea- 
sonable objective.”^ 

The Board further pointed out what had been accomplished 
by the “shortened procedure” of the Interstate Commerce Com- 
mission: 

“Approximately 35 per cent of the total number of formal complaints 
are now handled by the shortened procedure method as compared 
with 30, 32, and 30 per cent during the 3 preceding years. In cases 
so handled and decided during this year the average elapsed time to 
reach a decision was 373 days from the receipt of complaint and 231 
clays from the receipt of the final memorandum. The corresponding 
periods during the 3 preceding years were 310 and 179 days, 307 and 
156 days, and 332 and 194 days, respectively.” 

The National Mediation Board’s Fourth Annual Report was 
cited by the Board to show that a somewhat comparable agency 
operating in the field of labor relations was faced with the same 
problem despite the greater age of the National Mediation Board: 

“Broadly speaking, the number of cases now on hand calling for 
action by the Board will require a year’s time to clean up if no new 
cases are filed with the Board. Delay in the handling of cases has 
already been subject to formal complaint. The number of delayed 
cases on hand is altogether too large, and tliis not only has an adverse 

Ibid. The material quoted is from I. L. Sharfman, T/je Interstate Commerce 
Commission, Vol. IV, footnote 10, p. 280. 

® Ibid. Quoted by the Board from the Fifty-third Annual Report of the Interstate 
Commerce Commission. 
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effect on the labor relations of rail and airlines, but also makes the 
ultimate adjustment of these cases much more difficult. Furthermore, 
dela)'^ often is very disadvantageous and unfair to either a carrier or 
to its employees and manv operate under the Railway Labor Act to 
block changes which should be made in the interest of all concerned. 

“The extent to which the Board is able to respond promptly to invo- 
cations for its services thus becomes a large factor in realizing the 
purposes and benefits of the Railwa)’ Labor Act. It would be a great 
help to the rail and air transport industries and their employees if the 
Board’s staff could be sufficientlv enlarged to enable it to dispose of the 
cases referred to it more promptlv than is now possible.” '' 

With its record over the first four years in rendering decisions 
in complaint cases, the Board is clearly in a favoral)Ie position as 
compared with older and established agencies; and the Board’s 
46 per cent reduction in elapsed time betw'een the charge and 
the decision during 1938-1939 over 1937-1938 speaks well indeed 
for the Board’s overtime effort, which was made despite congres- 
sional inve.stigations, insiifficient funds, a critical press, and def- 
amation from professional opposition and unions. The long 
period invoh’ed in the disposition of eases is attributable in large 
part to the case burden which beset the Board and the manner 
in wliich that burden came. Particular cases have been cited bv 
union organizations from time to time to “prove” impossible de- 
ia}' b)' the Board, but such cases were always ver}' complex and 
iiR'oh'ed; and the average figures indicate that not only should 
the Board not be condemned for delay but it might well be 
praised for doing as well as it did, all factors considered. While 
it is said by some that the Board might sooner have corrected 
deficiencies in procedure and thereby more, qiiickh^ improved the 
inor'ement of cases, sucli statements do an injustice to the con- 
scientious but cautious efforts bv the Board. Certainly the major 
portion of the length of time involved in cases must be assigned 
to the combination of situations confronting the Board. 

B. The Disposition of Cases 

For the four-year period October 1, 1935-fmie 30, 1939, 22,891 
cases were filed with the Board and its various regional offices. 

'‘Fourth Aiuuuil Report, National Mediation Board, p. 8. 
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Of this number, 18,788 cases had been disposed of by July 1, 
1939, and 4103 cases were pending, including 322 cases where 
decisions and orders had been issued but compliance had not yet 
been obtained. The method of disposition may be shown by 
tabie.^ 


DISPOSITION OF CASES FI^ED WITH N.L.R.B. 
OCTOBER 1, 193.5— JUNE 30, 1939^ 



Number 

Per cent 

Method of disposition 

of 

of total 

cases 

cases closed 

Cases closed before formal action 

Settlement 

9,00.5 

48.0 

Dismissal 

2,539 

13.5 

Withdrawal 

4,559 

24.3 

Otherwise 

179 

1.0 

Cases closed after formal action 

Settlement before hearing 

189 

1.0 

Settlement after hearing 

224 

1.2 

Dismissal before hearing 

40 

0.2 

Dismissal after hearing 

88 

0.5 

Withdrawal before hearing 

122 

0.6 

Withdrawal after hearing 

132 

0.7 

Compliance with intermediate report 

41 

0.2 

Dismissal by intermediate report 

19 

0.1 

Decisions and orders * 

1,651 

8.7 

Total cases closed 

18,788 

Too.o“ 


** This figure includes decisions and orders in unfair labor practice cases 
and certifications or refusals to certify in representation cases. It includes 322 
decisions and orders with whicli compliance had not been obtained on June 
30, 1939. It also includes decisions and orders based upon stipulations by the 
parties where Board deliberation would be at a minimum. 

The table indicates that 86.8 per cent of the cases were settled, 
dismissed, withdrawn, or otherwise disposed of, and in only 13.2 
per cent of the cases was formal action necessary. It is readily 
apparent that the Board could not hope to cope with a situation 
that would mean more cases requiring formal action, and indeed 
throughout its history the Board has striven for more and more 
settlements. In defense of the Board, the argument has been 
made that the dismissals and withdrawals really indicate vic- 
tories for the employer; and this argument is meant to be an an- 
" Smith Hearings, Vol. II, No, 12, p. 442. 

^ In fiscal 1940, 6177 cases were received by tlve Board. Because of the in- 
crease in case intake, fiscal 1941, it was anticipated, might see over 10,000 cases 
filed. Figures vary from year tp year, but a high proportion of cases continue to 
be closed without the necessity of formal action, hence 1939 figures are here used. 
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swer to the charge that an employer charged with violation of the 
Act is almost certain to be found guilty by the Board. It may 
be true that the dismissal of charges by the regional director and 
the withdrawal of charges by the unions represent in effect a "not 
guilty” verdict for the employer, but such a conclusion should be 
qualified. Before it can be concluded that dismissals and with- 
drawals mean verdicts for the employer, it must be ascertained 
why the unions withdraw their cases, what cases that are brought 
are really intrastate cases and therefore should never have come 
up, what the attitudes of the unions are when they bring charges 
and petitions, how successful the Board representatives are in 
persuading the unions to withdraw their cases, and what the 
policy of the Board is in directing regional directors as to the 
cases to be prosecuted and those where no complaint is to issue. 
Court decisions, funds, limited staff', Board policies, all affect the 
dismissal and withdrawal figures, so that it is hazardous to argue 
that they represent employer victories. 

The normal expectation might well be that the employer would 
in most cases be found guilty of violating the Act if the case goes 
through to the decision stage. There is clearly ample opportunity 
for the employer to endeavor to resolve the conflict prior to the 
decision stage or even before formal proceedings begin. If no 
resolution is reached and the case is not withdrawn or dismissed 
and does enter the formal stage, then it is likely that he will be 
found guilty. This is verified by the unfair labor practice de- 
cisions issued between January 1, 1938, and November 1, 1939.'‘ 
During that period, 418 decisions, not including those issued 
based upon stipulations, were issued. In forty-five cases the com- 
plaint was dismissed in full, which is to say that the employer was 
completely exonerated. In 237 cases the complaint was dis- 
missed in part, and in 136 decisions the complaints were sustained 
in full. Thus, in 10.7 per cent of the decisions the employer 
“won” in the sense that the Board found no violation; in 32.5 per 
cent of the decisions the complaint was fully sustained; and in 
56.7 per cent of the decisions the complaint was partly dismissed. 
Unless one were to tabulate the dismissals in all decisions vliere 
the complaints were partly dismissed, one could draw no \’alid 

The statistics on disposition o£ cases are from Smitli Hearings, Vol. 11, No. 12, 
pp. 442-446. 
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conclusions as to whether the verdict was really for or against” 
the employer, although the Board s refusal to dismiss a case com- 
pletely indicates some violation of the Act. But the partial dis- 
missal of the complaint might range from the Board’s dismissing 
the discrimination complaint for one out of any number who 
might be named in the complaint to the dismissal of substantially 
everything of importance in the complaint except the general 
proscription as the basis for an order commanding the employer 
to cease and desist from interfering. Whether the dismissal is 
effectively a ten per cent dismissal or a ninety per cent dismissal 
does not alter the fact that anything less than a full dismissal must 
mean that the Board finds a violation, and in 89.3 per cent of the 
decisions in one period the Board completely or partially sus- 
tained the complaint — a high percentage, true, but probably not 
high enough. One might reasonably expect that the various steps 
set up to ascertain the facts and to permit the parties to settle their 
differences would narrow the cases so that the only ones that did 
get to the decision stage would completely justil’y progression 
that far in the sense that tlie employer would be found guilty of 
violating the Act. As competency of the staff' increases and as the 
mechanics of handling cases is increased, one might suppose 
that the number of decisions which would run against the em- 
ployer would approach 100 per cent, which would tend to re- 
duce the number of useless hearings and the formal procedure 
and would indicate greater Board efficiency and more acceptance 
of the spirit of the Act.^® 

Additional data on the 418 cases throw still more light on the 
inadequacy of investigation by the Board, In those decisions, 
12,975 employees were involved in charges of discriminatory dis- 
charge. The allegations were upheld by the Board for 10,371 
employees and dismissed with respect to 2,604 employees, or 80 
per cent and 20 per cent, respectively. But, 4,300 emplovees 
where the allegation was upheld by the Board were involved in 
one decision; and if they are subtracted there is left a percentage 
Later data support this argument. Of 376 decisions rendered in complaint 
cases between July 1, 1940, and April 30, 1941, 13 of the decisions, or 4 b jjcr 
cent, dismissed the entire complaint; in 40 cases, or about 15 per cent, the de- 
cisions partially dismissed the complaint, partially found the complaint sustained 
by the evidence. In 334 decisions; or per cent, the complaint was sustained 
by tlie evidence. H. Hearings, F.S.A. Appropriation Bill for 1942, 77tli Congress, 
1st Session, Part I, p, 532. 
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of 70 per cent where the allegations with respect to discrimina- 
tory discharge were upheld for the employees, 30 per cent where 
the allegations were dismissed. Further, of 220 decisions of the 
418 where the employer was charged with a refusal to bargain, 
the allegation was upheld in 66.8 per cent of the decisions and 
dismissed in 33.2 per cent. The discriminatory discharge and re- 
fusal-to-bargain proscriptions are heavily used by parties bring- 
ing charges and are therefore fair indices of how the Board is 
performing. It here appears that the Board’s staff investigation 
failed in too high a proportion of cases to investigate sufBciently, 
so that the Board in effect had to spend too much of its energy 
correcting eiTors made in some stage prior to the decision. 

The disposition of the 18,466 cases completely closed may be 
analyzed in terms of complaint cases and representation cases. 

Of 12,281 complaint cases, 93.4 per cent were closed before 
formal action. Of the 6.6 per cent going to some stage of foimal 
action, only 2.7 per cent of the cases went to the last stages of 
either Board decision dismissing the complaint or compliance 
with Board decision. For the AF of L, the CIO, and unaffiliated 
unions, the percentage of cases disposed of before formal action 
was between 90 and 94 per cent, and the percentage differences 
l)etween the three groups were negligible. UnafRliated unions 
settled a smaller proportion of cases than did the AF of L and 
CIO, each of which settled 51.5 per cent of their cases. Indi- 
\’iduais ])roiight almost 9 per cent of tlie cases, but 97.9 per cent 
wei'c disposed of without fomial action. The CIO and AF of L 
])roiighl 87,2 per cent of all complaint cases; and of the total 
cases brought by the two organizations, the CIO brought 48.6 
pel* cent and the AF of L, 51.4 per cent. Clearly the two national 
organizations made chief use of the Act. 

Of tlie 6,185 representation cases, only 77.8 per cent were dis- 
|)osc‘d of liefore formal action. This was chiefly because unions 
often desired and demanded formal certification; often an elec- 
tion liad to be ordered and held because of tlie employer’s refusal 
to join in a consent election; or the AF of L-CIO conflict w'ould 
recpiire an election. AF of L unions settled 50.6 per cent of the 
eas('s tliey brought, while the CIO settled 50.2 per cent of their 
cases. C)nly 24.7 per cent of the cases brought by uiiafliliated 
miions were disposed of by consent election, recognition, or pay- 
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roll check. A contributing reason for this low figure would be the 
Board’s caution to insure that imaffiliated unions were not com- 
pany unions. The AF of L settled more cases by recognition 
than did the CIO, but the CIO settled more cases by consent elec- 
tions. As between the CIO and the AF of L, more cases were 
closed for the CIO by certification after election than for the 
AF of L, although there were not pronounced differences in the 
methods of disposition after the Board had instituted formal ac- 
tion. Of the representation cases brought by unaffiliated unions, 
50.2 per cent were either dismissed or withdrawn before formal 
action. Of the 6,185 closed representation cases, 87.2 per cent 
were brought by the AF of L and the CIO, which again indicates 
the proportion of the Board energy devoted to the major national 
organizations. 

For all complaint cases disposed of by the Board before formal 
action, the median number of days from the filing of the charge to 
the closing of the case was 46 days. The AF of L cases were 
handled in 43 days, while CIO cases required 50 days, For 
complaint cases where formal action was necessary, the AF of L 
cases required 287 days, the CIO cases required 345 days, and the 
unaffiliated unions required 219 days. The median for all cases 
was 312 days. 

In representation cases disposed of before formal action, the 
median number of days was 37. AF of L cases required 37 days, 
CIO cases required 32 days, and unafiiliated unions required 60 
days. Unaffiliated unions probably were subjected to a more 
thorough Board investigation. Where representation cases re- 
quired formal action and elections, AF of L cases required 147- 
151 days, CIO unions required 164-170 days, unaffiliated unions 
required 187-194 days, and the median for all cases was 161-164 
days. Where tlie petition could be disposed of without an elec- 
tion, approximately six weeks less time was required for AF of L 
and CIO cases, about twelve weeks less time for cases of un- 
affiliated unions, and about six weeks less time for all cases. 

It has already been pointed out that the length of time re- 
quired for cases is not only a matter of Board machinery and cau- 
tion but also a matter of what union organizations do to affect the 
speed with which cases move through the Board’s machinerv. 

The statistical picture indicates the great amount of work per- 
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formed by the Board since its inception. The great number of 
cases, involving a tremendous volume of testimony, give evidence 
of the burden the Board has carried. In 1936 there were 175 
hearings with 87,892 pages of transcript; 136 hearings were held 
in 1937, with 99,498 pages of transcript; in 1938 the hearings rose 
to 1,019 and the pages of transcript to 913,845; in 1939 there were 
654 hearings with 624,351 pages of transcript. Nineteen forty saw 
934 hearings and 351,404 pages of transcript; and through Au- 
gust, 1941, there were 731 hearings with 214,183 pages of tran- 
script.^^ The large number of hearings and the reduced number 
of transcript pages are clear evidence of better records because of 
experience, and better preparation of cases. This impressive 
volume of work stamped the Board as one of the busiest of the 
administrative agencies: For example, in 1936 and 1937 the 
I.C.C. held more hearings and had more pages of transcript; but 
in 1938 and 1939 the Board’s pages of transcript exceeded con- 
siderably those of the I.C.C., although the number of hearings 
held Iry the Board remained below the number held by the 
I.C.C. Compared with most other agencies, the Board, al- 
though in some instances holding fewer hearings, was apparently 
confronted by longer cases as indicated by the pages of tran- 
script. 

Despite all tlie statistical evidence which might be presented 
to show the Imrdeii of work, there are no statistics wlrich include 
services performed where no “case” actually exists, such as a 
regional director conferring with an employer or a union repre- 
sentati\x?. Proper public relations make demands upon various 
Board officials, including the Board members themselves; and 
such ser\ ice as is rendered in an attempt to educate employers, 
employees, and the public in the Board’s work shows nowhere in 
statistical form. When one considers the mediatory situation in 
whicli wirious representatives of the Board from time to time find 
thcmseb'es, and other services rendered by the Board, such as 
(‘diicationak tlnai this is not an unimportant part of the burden the 
Board has carried. 

” N.L.K.li. Press Release Z-721u; and Information Division, N.L.R.R. 



Chapter XXL EFFECTS OF THE ACT 
AND THE BOARD 


A. The Stages of Opposition 

By 1940, the Act and the Board had gone through three dis- 
tinct and separate stages of opposition. Each stage emerged 
from but differed from its predecessor, and each stage reflected 
similar objectives: Either to abolish the Act, to “equalize” the 
Act, to change the procedure and limit the operations of the Act, 
or to change the Board and thereby change the implementation 
of the Act. Three stages of opposition stand in relief. 

"‘The Act is unconstitutional The first stage of opposition 
took the form of a campaign to convince the public that the Act 
was unconstitutional. Although the Act had passed with impres- 
sive majorities in both the House and Senate, various groups were 
opposed. Organized labor was not here included; on the con- 
trary, labor praised the Act and those who had supported it. 
Various business groups, however, opposed the Act and con- 
tinued to attack it. On September 5, 1935, before the Board was 
organized or had drawn its rules and regulations, one very ef- 
fective opposition move occurred. The National Lawyers Com- 
mittee of the American Liberty League, comprised of fifty-eight 
eminent attorneys, issued a report on the constitutionality of the 
Act. The committee held that the important provisions of the Act 
were invalid on the grounds of due process and congressional 
power of enactment, i.e., tliat the Congress had exceeded its 
commerce power, and probably also on administrative grounds.^ 

^ “The perennial struggle of American adn'^inistrati^•e law with nineteentli- 
century constitutional formulations of Aristotle’s three-fold classification of gav- 
ermnental power, the stone wall of natural rights against which attempts to put an 
end to priN^ate war in industrial disputes thus far ha\’e daslied in \ain, and the 
notion of a logically derivable super-constitution, of wliich actual written constitu- 
tions are faint and imperfect reflections, which lias been a clog upon social legis- 

412 ■ ■ ... ^ 
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Tlie report concluded that the provisions which were invalid and 
objectionable would render the Act ineffective. Included in 
this report was a long and thorough brief which may have been 
relied upon extensively by the legal profession throughout the 
nation when it later came before the courts.^ The Board was 
soon engaged in a mass of injunction suits.^ The Act carefully 
set forth the procedure for complaint, hearing, Board decision, 
and judicial review for the aggrieved person in the circuit courts 
of appeals, and there was no anticipation that the district courts 
would enter the procedural process. But the ample protection 
provided in the Act did not deter the legal profession, the mem- 
bers of which refused to believe that the Act would stand; and 
opponents went into the district courts and prayed for temporary 
restraining orders and the later temporaiy and permanent injunc- 
tions. The bill of complaint would allege the Act to be uncon- 
stitutional, that onl)’' intrastate commerce was involved, that 
Board hearings would bring irreparable damage by disturbing 
employer-employee relationships, that it would subject the com- 
pany to the production of records, etc. This type of Board op- 
position spread rapidly; and as it spread, the list of possible dam- 
ages in the bills of complaint increased. Such legal tactics ab- 
sorbed' the Board’s energies for the most part during the first 
year. If the Board could not hold hearings in accordance with 
the statutorily prescribed procedure, then it could not apply the 
Act. It was plainly necessary, therefore, that the Board resist 
this legal coup, and resistance meant an additional burden for 
an already understaffed agency. 

In the district court the Board’s legal position was that a court 
of eqiiih’ had no jurisdiction over a question of statutory pro- 

laticiu for a generation, bear daily witness bow tboroughly tlie pbilo-soplncal legal 
thinking of tlic past is a force in the administration of ju.stice of the pres<!nt.” 
R.oset)e Pound, An Iniroduction to the Fhilosophtj of Law, Yale University Press, 
p. 15. 

“ 11. Hearings on N.L.R.,\., Vol, VIII, pp. 2241-2287, The committee was of 
course within its bounds in expres.sing opinions on the constitutionality of the Act, 
In view c)f the Supreme Court’s past record in the fields of due process and inter- 
state commerce the committee reached a reasonable conclusion. Appareirtly, 
howev'er, somt^ members of the committee went so far as to ad\'ise tlieir clients to 
ignore tlie law because it would be declared unconstitutional. E\en if sueli 
ad\'ice be regarded as ethical, it is arguable tliat such advice when given by a 
concerted group would have a different aspect. 

•’’See First Annual Report, N.L.R.B., pp. 46-50. 
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cedure and that if damage resulted from the Board’s process prior 
to judicial review it would be slight and incidental and not such 
as to justify a district court injunction; therefore, no injunction 
should issue, and certainly the district court should not undertake 
to pass upon the constitutionality of the Act. The Board’s argu- 
ment prevailed for the most part and eventually was completely 
sustained by the higher courts of the land. The injunction stage 
of opposition was ended for the most part in April, 1937, when the 
Supreme Court passed upon the five Labor Board cases. While 
on the one hand this stage of opposition did damage to the Board 
in terms of public prestige, employer opposition, additional legal 
burden, and public questioning as to the validity of purpose, on 
the other hand it demonstrated to the Board that it best gird it- 
self for stiff legal battles. Even so, the Board probably always un- 
derestimated the strength of the opposition during the early years. 

"‘The 'principle is right but the law should be equalized^ Be- 
ginning with the Supreme Court decisions of April, 1937, a new 
attack was launched against the Act and the Board. This took 
the form of glorifying the right of every man to join a labor union 
and to be protected in that right. At the same time it was in- 
sisted that the law, after being in existence since 1935 although 
not effective throughout that period, obviously needed improve- 
ment and equalization, not only substantively but procedurally. 
This was said to be necessary to protect employers and em- 
ployees, not only from each other but also against indiscretion 
by any Board or Board members which might be appointed. 
Congress was therefore flooded with amendments to the Act, and 
the House and Senate labor committees began holding hearings 
and receiving evidence from unions, employers, employer associ- 
ations, employees, college professors, representatives of miscel- 
laneous groups, and the Board. There was some attempt dur- 
ing the hearings, which continued into early 1940, to urge a new 
Board. There were charges that the Board bad misconceived the 
Act, had misinterpreted it, had been unfair, and had usurped 
power never granted. The AF of L and employers’ associations 
joined in the attempts to amend the Act, and the press editorials 
widely and strongly urged amendment. The House Labor Com- 
mittee’s hearings reached nine volumes, the Senate Labor Com- 
mittee’s volumes reached twenty-four in number, and both com- 
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niittees thoroughly explored the need for amendments. When 
it appeared that the labor committees in the Congress were veer- 
ing toward the maintenance of the Act as it was originally writ- 
ten, another cacophony began its crescendo so that the urge for 
amendment in part coincided with the third stage of opposition. 

“The principle is rioM but the Board must he changed^ The 
attack on the Board and its personnel, and on the Board’s regula- 
tions, rules, and policies, came first in 1938 in the form of an in- 
vestigation of the Board and its activities by the Senate Judiciary 
Committee. This, however, was of short duration and not im- 
pressive. Representative Howard Smith of Virginia who, when 
the Act was up for passage, had spoken and voted against the 
legislation,'* with the support of other congressmen from the 
southern tier of states, introduced a resolution calling for an in- 
vestigation of the Board. This resolution was passed by the 
House on July 18, 1939, by a vote of 254 to 134.“ 

The resolution was not passed without considerable dissension 
in the House. At that time the House Labor Committee was 
holding hearings on amendments to the Wagner Act; and the 
introduction of the Smith resolution, propelled by the Rules 
Committee of the House, brought the charge tliat tire House Rules 
Committee was sponsoring the resolution. If true, the action 
of the Rules Committee not only flouted the House Labor Com- 
mittee but also departed from the traditional function of the Rules 
Committee, wliicli is to steer legislation and not originate it. Rep- 
rcsentati\n Healey charged that the Rules Committee was com- 
posed of a “reactionary” majority which was determined to abol- 
ish the Wagner Act as it applied to interstate commerce and that 
what was really involved was a reactionary coalition between the 
northern Republicans and southern and reactionary Democrats 
in order to abolish the Fair Labor Standards Act and the Wagner 

“Mr. CliairiTian, I am apposed to this bill because it is ob^’iously unc(jnstitu- 
tional; bc‘c‘!uise it forbids the coiuts of tlie land to consider the controversies 
arising under it under the usual rules of evidence and procedure pertaining to 
other litigations; because it abrogates the right to contract; and because I belie^'e 
it holds out false hopes that cannot be realized under the present constitution and 
which will lead to strife rather tlian peace.” Congressional Record, T4th Congress, 
1st Session, p. 9692. Mr. Smith was apparently a “purgee” in tlie 1938 elections. 
See Congrc.ssional Digest, Vol. XIX, No. 3, March, 1940, p. 67. 

House Resolution No. 258, Congressional Record, 7eth Congress, 1st Session, 
pp. 9592-9593. 
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Act: The North was to have the Wagner Act abolished, the South 
was to have the Wage and Hour law destroyed." 

As a matter of fact, the earliest resolution for the investigation 
of the Board was introduced June 22, 1939, and an accompanying 
resolution would have created a committee to investigate the 
Wage and Hour Division of the Department of Labor.’’ The reso- 
lutions went to the Committee on Rules; No. 229, which would 
investigate the Labor Board, eventually reappeared as No. 258 
and was put through, but the resolution calling for an investiga- 
tion of the Wage and Hour Division never reappeared. It is 
interesting in this connection to check the actual voting on the 
resolution and find that some 82 of the votes for the resolution to 
investigate the Labor Board were cast by Democrats represent-’ 
iiig states south of the Mason and Dixon line, where organized 
labor was endeavoring to organize; some 34 Democrats from 
north of the Afason and Dixon line favored the resolution. While 
the charges by Representative Healey may have been leading 
reasons behind the investigation, it may also be that there were 
such reasons as a desire to limit the concept of interstate com- 
merce as it applied to labor legislation, to “smear ' the Board, to 
retaliate against the President’s “purge” of 1938, to force a change 
in administration of the Act, or to retaliate against the Board 
because it refused to hire congressionally recommended persons. 

Whatever the reason or combination of possible reasons for the 
•investigation, Congress provided ample funds and a five-member 
investigation committee with Representative Smith designated as 
chairman. That Representative Smith may not have been fully 
conversant with the labor legislation and the labor problems of 
the nation is indicated by one colloquy which occurred between 
Chainnan Smith and his Committee’s counsel during one session 
of the hearings: 

"mr. toland: Mr. Chairman, in that connection [relative to per 
diem trial examiners] I communicated with . , . the National Media- 
tion Board. 

THE chairman: The National Mediation Board? 

MR. TOL/USD: Yes, sir. 

® Congressional Record, 76th Congress, 1st Session, p. SST.'s, 

’’ House Resolutions Nos. 229 and 230. fhid., P- 7759. 
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THE chairman: What Board is that? 

MR. toland: It administers the Railway Labor Act.” ' 

The Committee’s task was set forth in five provisions in the 
resolution: (1) It was to ascertain whether the Board had been 
“fair and impartial” in its conduct, decisions, and interpretations 
as between different labor organizations, and as between em- 
ployers and employees, with special emphasis to be given to the 
interpretation of interstate commerce. (2) It was to ascertain 
the effect of the Act on disputes, employment, and general eco- 
nomic conditions of the country; (3) It was to determine what 
changes in the law and personnel would be desirable in order to 
carry out better the intent of Congress and improve employer- 
employee relations; (4) It was to investigate whether the Board 
had attempted to write into the Act intents and purposes not 
justified by its language; (5) It was to investigate whether Con- 
gress should further define "interstate commerce” and whether 
further legislation on emplo\er-einployee relationships was de- 
sirable. Apparently in passing such a sweeping resolution, the 
Congress felt that the courts did not represent suflhcient check 
against Board activities. The court record alone would lead to 
tlie belief that the Board had been a model agency. 

The Committee’s plan of operation included: (1) an investiga- 
tion of the files to ascertain the spirit of administration; (2) an in- 
vestigation of the docket to ascertain how cases were handled; 
(3) the mailing of some 60,000 questionnaires to emplo}'ers, em- 
ployees, unions, inter\eners in cases, police chiefs, and professors 
of administrative and labor law; (4) an analysis of Board de- 
cisions by the Committee’s legal staff'. The Committee began 
calling witnesses on December 11, 1939, and rendered an inter- 
mediate report March 30, 1940, in wdiich it recommended legisla- 
tion which would lui\e changed considerably the functioning of 
the Board.'’ The Committee did not cease activities at that time, 
howcA'cr, Init met occasionally thereafter to hold hearings and 
thereb^^ raised the cjuestion whether the Committee was attempt- 

Smith iiviirings, Vol. 11, No. 5, p, 141. 

■' H. Report No. 1902, 76th Congress, 3rd Session. The bill introdueecl by 
Mr. Sniitli to oUeotnate the recommendations was passed by the House, but the 
Senate did not act. 
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ing to force changes in the Board by attrition. The Committee’s 
final report was at last rendered on December 28, 1940.^'^ 

The three majority members’ final report held that the investi- 
gation established: “ 

( 1 ) That the Board had been unfair and biased in its conduct, 
its decisions, its legal interpretations, its attitude toward certain 
unions, and as between employers and employees. The Board 
and personnel were charged with partisanship for the CIO, with 
radical tendencies, and with an entire absence of judicial tem- 
perament. 

(2) That Board favoritism, solicitation of litigation, and the 
deliberate use of dilatory method induced and protracted a large 
number of industrial disputes and that the Board was remiss in 
its duty to promote equitable employer-employee relations. 

(3) That procedural changes were necessary in order more 
effectively to carry out the intent of Congress and that the person- 
nel of the Board should be completely reorganized. 

(4) That the Board exceeded its statutory authority; for ex- 
ample, in “blacklisting,” promoting boycotts against litigants, 
denying to organizations the right to appear and defend, refusing 
employees the privilege of being heard in their own cases, requir- 
ing employers to reinstate with back pay men who had never 
been hired, promulgating interpretations of the appropriate bar- 
gaining unit, and making use of the “run-off election,” 

(5) That the Board eiToneously endeavored to find every con- 
ceivable enterprise subject to its regulation under the interstate 
commerce clause of the Act; that through the “Commerce clause” 
of the constitution there had been given a tremendous expansion 
to what was fonnerly a fairly limited domain of Federal interven- 
tion; that States’ rights had been virtually nullified by the Board’s 
interpretation of the “Commerce clause’’; and since “this problem 
is not limited to matters covered by the activities of this Board 
. . . Congress itself must give its attention to the formulation of 
legislation that may be considered desirable to restore the neces- 
sary balance of the Federal system.” 

The real importance that attaches to the Smith Committee's 
investigation and the third stage of opposition seems to have been 

Smith Hearings, Vol. IV, No. 14, 

Ibid., pp. 496-497. 
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broader in scope than tlie Wagner Act and the Labor Board 
alone. What apparently occurred, and it was perhaps no mere 
coincidence, was that the Board was but the congressional spring- 
board for an attack against the development of the whole ad- 
ministrative process. This attack was crystallized and given form 
in the so-called Walter-Logan bill, which finally passed both 
Houses of Congress and was vetoed by the President.^" This bill 
would have divorced the '‘prosecution” and “administrative” 
functions of administrative agencies, would have required public 
hearings prior to the adoption of rules of procedure, would have 
provided appeal boards within the agencies themselves, would 
have greatly broadened the power of the courts to review rules of 
procedure and decisions of agencies, and would have presumably 
introduced standardized procedure for the various administrative 
agencies. 

The Walter-Logan bill, at least in the minds of many, was also 
to accomplish V'liat legislators had been, unable to do directly’ 
with regard to the Wagner Act. On the floor of the House, while 
debate was ])eing held on the bill, Representative Ford of Cali- 
fornia introduced an amendment which would exempt the Labor 
Board and the Wages and Hours Division of the Department of 
Labor from the bilFs provisions. Mr. Cox of Georgia, one of the 
chief supporters of the bill, engaged in a discussion with Mr. 
Ford; 

jiiH. cox: Mr. Cliairman, J. rise to say . . . that these are the two 
agencies which are most responsible for the pending bill, 

MR. T. r’, ford: And for which this bill was framed to cripple. 

MR. cox: And oiiglit to get. 

A consideration of tlie Walter-Logan bill and a close study of 
the administrative process leave the impression that the Walter- 
Logan bill, which would have hampered the Labor Board, was 
pi'imaril}' the fountainhead of a general attack against the admin- 
ft. R. I'lte House pa.ssecl the hill on April 18, 1940, 282-96. It was 

finally passed in the Senalo oil November 26 by 27-25. The President x’etoed 
the hill, and on December 18 tlie House voted against passage over the \etn, 
153-127. Cougres.sional Record, 76th Congress, Srd Session, p. 4743; Congres- 
sional Record, unbound edition, 76th Congress, 3rd Session, pp. 21117, 21501-- 
21512. 

^'•Congressional Record, unboimd edition, 76tlr Congress, Srd Session, p. 
7164. 
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istrative process and administrative agencies. Altliougli the ad- 
ministrative process is presumably an established part of our gov- 
ernmental machinery and has been for decades, the Walter-Logan 
bill brought the whole series of issues as to the “fourth branch of 
government,” “usurpation of power,” “administrative absolutism,” 
etc. Scholars generally regarded the bill as a step backward, not 
forward, in the development of the administrative method of pub- 
lic control. In a narrow sense, the Smith Committee desired to 
curb the Board and restrict organized labor. In a broader and 
more far-reaching sense, the Committee seems to have used the 
Board as an example par excellence of the need for Congress to 
modify the administrative process through the Walter-Logan bill, 
or the Walter-Logan bill was a method to restrict organized labor 
and the Board even if such method included the clestruction of 
the whole administrative method, or both objectives may have 
been, and probably were, joined. And, insofar as changes in the 
public policy of labor and labor relations would have carried un- 
merited and undesirable modifications of the administrative 
method, such changes would have been reprehensible in that the 
proper forward development of the administrative method far 
transcends in importance the area of public control designated as 
the field of labor. 

B. The Strikes Record 

Tlie pream]:)le of the National Labor Relations Act empliasizes 
the belief that the protection of the right to organize and the 
promotion of collective bargaining wifi, lead to fewer strikes and, 
concomitantly, more industrial peace and less industrial unrest.^‘ 
Throughout the various attempts made by opponents of the Act 
to repeal or amend it, there has been the citation of strike sta- 
tistics to “prove” that the Act has made for more unrest, while 
those supporting the Act have cited figures to “prove” the bene- 
ficial efiFects of the Act in terms of strikes. 

Statistics may be inadequate for the purpose of demonstrating 
the presence or absence of industrial peace. Such strike statistics 

As here used, the term “strike” refers to .stoppage of w'ork becau.se of eitlrer 
a strike or lockout. It is often difficult to know whetlrer tlie .stoppage is, tech- 
nically, a strike by the men, a lockout by the employer, or both. liT any event, 
the only rea,son for differentiation is to assess blame. 
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as niiglit l:>e offered as quantitative proof can not take account of 
the qualitative aspects involved in labor-management strife. For 
example, feudalistic or completely paternalistic industrial organi- 
zation, with no individual freedom or rights, would illustrate the 
inadequacy of strike statistics as a barometer of industrial unrest. 
As congressmen, labor economists, and labor leaders have pointed 
out, the Act, no matter what the strike statistics “prove,” has 
brought into manv communities a kind of industrial democracy 
that never before existed. The freedom of expression and par- 
ticipation in industrial government on the part of employees are 
regarded 1>}^ many as a worthwhile result; hence strike statistics 
might be regarded as but one index of the prevalence of industrial 
unrest. Labor turnover might be useful as an index of industrial 
unrest, but the business cycle as well as qualitative factors modify 
the importance of labor turnover statistics to show unrest. Strikes 
may tend to follow' long swdngs of the business cycle; but another 
factor whicli seems to be operating quite as much as the business 
cycle is the opposition to, or encouragement of, trade unionism. 
Thus, the frequency and intensity of strikes during the latter part 
of the nineteenth century and earl)' part of the twentieth, during 
the years 1915-1920, and since the advent of the “New Deal” in 
1933, w^ere paralleled b)' great union activity; and during the war 
years and the “New Deal” there was a cessation of governmental 
pressure against unionism. What can be said with some validity 
is that the strike statistics indicate how often the workers are 
likely to turn to the strike as a means of bettering their condition 
or of preventing a worsening of conditions; but the statistics do 
not indicate the intensity of feeling by employers and employees, 
nor do they alone measure industrial unrest. 

There seem to be not only the belief that strike figures show 
adequatelv the extent of industrial unrest but also the Imlief that 
all strikes are very costly and are to be prevented as a matter of 
economic rationality. The characteristics of ain' militant strike 
prol)ably play a large part in accounting for this belief: Mass ac- 
tion, picketing, flare-ups of violence-all give the onlooker the 
idea that such a performance must be economically wasteful. 

See U. S. Bureau of Labor Statistics, Strikes in the United States. 1880-J936, 
Bulletin. No. fi51, I’reface by Isador Lubin. This discus.sioij is drawn largely 
from the Bulletin cited. 
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But before passing judgment on the economic loss to society be- 
cause of a strike, other factors must be taken into account. Since 
the economic intensity of a strike would be measured in “man- 
days idle,” that term must not be regarded as synonymous with 
“man-days lost,” While “man-days idle” and “man-days lost” 
may measure intensity and loss, they are not synonymous terms 
because: ( 1 ) There may have been overtime prior to the strike 

in order to build up a stock in anticipation of the strike; (2 ) there 
may be overtime after the strike; (3) there may be a chronic over- 
supply so that the annual output is not affected; (4) while certain 
employers and employees may lose wages and sales because of 
the strike, other employers and employees may gain the sales and 
output so that there is no net loss to the economy 

As an example of the caution that must be exercised in drawing 
conclusions on strike losses, the case of bituminous coal may be 
cited. The strike statistics in the United States are well weighted 
with strikes in the bituminous-coal industry; yet it is questionable 
if the number of “man-days idle,” which might l:)e expected to in- 
dicate strike intensity, have any clear meaning in an industry 
where usually there is a problem of underuse of the labor re- 
source. If they do have meaning, it would become clear only 
after an analysis of some magnitude. 

There are other difficulties in dealing with strike data. Most 
students of labor point out the impossibility of knowing the real 
causes of a strike. The advertised causes are often not the real 
issues at all, and the causes sometimes change while the strike is 
ill progress. When a strike begins and ends is often a matter of 
arbitrary determination, as may be the number of workers in- 
volved. The interdependency of the firms resulting from speciali- 
zation quite often means that a seemingly remote strike by tens 
of workers producing key products such as machine tools will 
have repercussions extending to another firm or firms where 
hundreds may be made involuntarily idle. 

The number of strikes alone is an index of the number of times 
the strike is used as a weapon to force a demand; the number of 

^''See Bulletin 651, op. dt, pp. 10-11, and the testimony of Isador Lubin 
before the Smith Committee in Smith Hearings, Vol. Ill, No. 6, p. 215. 

Mr. Lubin claimed that, though tlie automobile industry was plagued by 
strikes early in 1937, there was no net loss as evidenced by the fact that producers 
filled all their orders and were laying off men by October. Ibid. 
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workers involved is an index of the status of the industrial rela- 
tions and how the strike impinges on the working population; the 
number of man-days idle is an index of the intensity of the strike, 
and it includes the number of strikes and the number of workers 
involved. 

In order to picture here the strike situation since the passage 
of the National Labor Relations Act, certain series have been 
used which do not reduce the danger of endeavoring to show 
cause and effect but do indicate strilce experience. The series 
usually go back to 1927 and are brought up through 1939, when 
the war program was getting under way. Nineteen twenty-seven 
was selected because from that date the strike statistics com- 
piled by the United States Bureau of Labor Statistics are com- 
parable; too, such series show the strike experience for several 
years prior to the passage of the Act. By going back to 1927, 
a period is covered during which organized labor was opposed 
and company unionism was encouraged, and there was compara- 
tive prosperity during some of the years and depression in others. 
The series also cover the years during wLich organized labor 
was definitely encouraged as a matter of governmental policy. 
For obvious reasons some of the series date from the passage of 
the Act. 

There is no attempt made to minimize the difficulty of dealing 
with strike data — when a strike starts, when it ends, how many are 
actually engaged, how long it lasts, in what industry it occurs, all 
are difficult questions. For purposes here, the determinations of 
the United States Department of Labor are accepted. Important 
in the series are the issues involved, the number of workers in- 
volved, and the rnan-days idle. The Department of Labor clas- 
sifies the issues as follows: 

I. Wages and hours 

a. Wagt‘ increase 

b. Wage decrease 

c. Wage increase, hour decrease 

d. M^age decrease, hour increase 

e. Hour increase 

f. Hour decrease 

’"Bullftin Xo. 651, op. cit., pp. 58 ff., and Appendfac 11. 


424 


RECORD AND REC A? ITU RATION 


II. Union organization 

a. Recognition 

b. Recognition and wages 

c. Recognition and hours 

d. Recognition, wages, and hours 

e. Closed-shop 

f. Discrimination 

g. Other 

III. Miscellaneous 

a. Sympathy 

b. Rival unions or factions 

c. Jurisdiction 

d. Other ( delayed pay, disciplinary methods, speed-up, vaca- 
tions, etc.) 

e. Not reported 

If it is assumed that the strike record is indicative of the pres- 
ence or absence of industrial peace, then in the long run one 
might suppose that a reduction in all strikes would occur. The 
presumption is that the parties would learn to iron out differences 
in conference. .But in the short run, one would expect that any 
analysis of the strike picture would demand concentration on 
union organization disputes, since it is primarily to union organi- 
zation matters that the Act is directed. But not all organization 
disputes are covered by the Act. The Act provides no power to 
prevent closed-shop disputes; only recognition and discrimination 
disputes would be expected to decrease because of the National 
Labor Relations Act.^® 

Chart D ( p. 425 ) shows the number of strikes and man-days idle 
from 1927 through 1939. The number of strikes and man-days idle 

^°The Act operates only in industries in interstate commerce. When films are 
intrastate in character, tlie Act can operate only indirectly to reduce strikes. 
However, most industries are subject to the Act. As classified in the Board’s 
Fourth Annual Report, those industries subject to the Act are Iron and Steel; 
Machinery; Transportation Equipment; Nonferrous Metals; Lumber, Stone, Clay, 
and Glass; Textiles; Leather; Food; Tobacco; Chemicals and Allied; Paper and 
Painting; Rubber Products; Miscellaneous Manufacturing; Mineral Extraction; 
Water Transportation; Telephone and Telegraph; Radio Tran.smis.sion; Wholesale 
Trade; Fishing, Not subject to the Act are Motor truck Transportation; Motorbu.s 
Transportation; Taxicabs and Miscellaneous; Electric Railroads; Steam Railroad; 
Other Transportation; Retail Trade; Domestic and Personal Service; Professional 
Service; Building and Construction; Agriculture; Other Agriculture; Fishing, etc.; 
W.P.A,, Relief, etc.; Other Manufacturing; and General Strikes. 
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began to increase in the early thirties, but the increase following 
the “New Deal” is noticeable. 

CHART D. NUMBER OF STRIKES AND MAN-DAYS IDLE PER YEAR 



ipi Strikes per year (ending in year) 

O Man-days idle (strikes ending in year) 

sciuucui: U. S. Bureau of Labor Statistics, Strikes in the U. S. 1880-1936, Bul- 
letin No. 651; Monfhlij Labor Review, May, 1938-1939—1940. 

Cliarts E and F (pp. 426 and 427) show the relative importance 
of the major issues in strikes and man-days idle from 1927 through 
1939. It is clear that the great depression meant that wages and 
hours became more important as a cause of strikes and man-days 
idle, although organization as a cause became a more important is- 
sue beginning with 1933. The organization issue was increasing 
in importance in the number of strikes tlirough 1937, tlie year 
when the coiistitiitionaiit\- of the National Labor Relations Act was 
upheld; and this was also true of the man-days idle. The Act 
may have caused the 1937 figure to be high, for in that year 
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there were organizing drives in steel, automobiles, and textiles, 
which drives were in part traceable to the encouragement given 
organized labor by the Act. 

CHART E. MAJOR ISSUES INVOLVED IN TOTAL STRIKES 1927-1939 



SO 0 HCE: U. S, Bureau of Labor Statistics, Strikes in the U. S. 1880-1936, Bul- 
letin No. 651; Monthly Labor Remew, May, 1938-1939-1940. 

Chart G (p. 428) shows tlie record for strikes and man-days idle 
where the issue was solely recognition. Between 1927 and 1932 
the recognition issue was of growing importance as a cause of man- 
days idle. Even in the depression the unions were striking for 
recognition, although there was a low percentage of man-days 
idle in 1932 for this reason. Recovery and the “New Deal” 
made recognition a more important issue until 1935 and 1936. 
Nineteen thirty-seven saw a revival of the urge for recognition; 
and the proportion of strikes for this reason continued to increase 
in 1938 and in 1939, although the proportion of man-days idle 
because of recognition was decreasing. By 1938 perhaps the 
unions were being accepted more by the employers, so that 
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strikes for recognition were no longer necessary. The relatively 
high figure for man-days idle in 1931 was due to the textile and 
coal strikes. The depression low is prominent, as is the upswing 
in 1933, probably because of the “New Deal.” 


CHART F. STRIKE ISSUES RELATED TO MAN-DAYS IDLE 



1927 ’28 ’29 ’30 '31 '32 ’33 '34 '35 ’36 '37 '38 '39 
souiu^K: U. S. Bureau of Labor Statistics, Strikes in the U. S. 1880-1936, Bul- 
letin No. (m; Moiithhj Labor Review, May, 1938-1939-1940. 

Next ( p. 429 ) is sliown the per cent of strikes and man-days idle 
where tlie issue was discrimination. Employer discrimination was 
one of the principal reasons for the passage of the Wagner Act; 
and if the Act succeeds, it would be expected that the discrimina- 
tion issue in strikes would become less important. Unions carried 
on strikes because of discrimination in the late ’twenties, although 
the maii-da}-s idle in the period w'ere important in only 1929 and 
1930, \vhen organized labor was fairly strong. The depression 
le.ssened the importance of discrimination as an issue, then the 
proportion of strikes because of discrmiiiiation increased through 
1935. Labor may have believed that the “New Deal” would free 
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it from discrimination. The proportion receded through 1938, 
and it is plausible that organized labor was willing to rest its case 
with the Board rather than engage in strike activity. The man- 
days idle due to discrimination have never bulked large, but they 


CHART G. STRIKES AND MAN-DAYS IDLE WHERE ISSUE WAS 
RECOGNITION 



1927 '28 '29 '30 '31 '32 '33 '34 '35 ' 36 . '37 '38 '39 


«B Strikes 
cm Man-days idle 

source; U. S. Bureau of Labor Statistics, Sfn/ces in the U, S. 188()~li)36, Bul- 
letin No. 651; Monthly Labor Review, May, 1938-1939-1940. 

increased relatively in importance from 1932 to 1937. The great 
strike year of 1937 saw relatively few man-days of idleness be- 
cause of discrimination, but it will be recalled that the proportion 
of man-days idle due to organization was great in that year. 

Chart I (p. 430) shows the proportion of strikes and iiian-days 
idle where the issue was the closed-shop. The strike picture dem- 
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onstrating the importance of this issue was never presented to any 
congressional bodies, perhaps because to have done so would 
have militated against the Act. The closed-shop issue was fairly 
prominent even before the depression, although the strikes were 


CHART H. STRIKES AND MAN-DAYS IDLE WHERE ISSUE WAS DIS- 
CRIMINATION 



awi Strikes 
i i Man-days idle 

source: U. S. Bureau of Labor Statistics, Strikes in the U. S. 1880-1.936, Bul- 
letin No, 65 i; Monthly Labor Review, May, 1938-1939-1940. 

apparently small as indicated by the number of strikes and man- 
days idle. Strikes for tins reason became relatively less important 
as the depression came on. By 1934, however, union power was 
asserting itself, and the importance of the issue since that year is 
clear and impressive. The “New DeaF and the National Labor 
Kelations Act strengthened organized labor; and since organized 


430 RECORD AND RECAPITULATION 

CHART I. STRIKES AND MAN-DAYS IDLE DUE TO “CLOSED-SHOP” 
ISSUE 



mi Strikes 
I I Man-days idle 

The per cent of man-days idle for 1939 is 6.5 if the bituminous-coal strike (or 
lockout ) is not included. If it is included, the figure is 49.6. 

sotmcE: U. S. Bureau of Labor Statistics, Strikes in the U. S. 1880-1936, Bul- 
letin No. 651; Monthly Labor Review, May, 1939-1940. 

labor Has always believed in the closed-shop, the results should 
occasion no surprise, especially in view of the employer opposi- 
tion to the closed-shop.^'^ 

Charts J, K, and L (pp. 431, 432, 433 ) show what proportion of 
the total strikes, workers involved, and man-days idle were in in- 
dustries where the Act applies and where the Act does not apply. 
The classification is based on that used by the Board. The en- 
couragement by the "New Deal” apparently led to more strikes in 
Over half tire 7,000 union agreements on file with the Department of Labor 
in 1939 provided for the closed-shop. Probably three million organized workers 
were working under closed-shop conditions. The railroad workers work under 
conditions closely approximating the closed-shop. Bureau of Labor Statistics, 
Serial R. 1010. 
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1933 in those industries where the Act applies, although the move- 
ment since appears to be downward. This may be due to the op- 
erations of the Board. The proportion of workers involved and 
man-days idle where the Act applies appear to have been declin- 

CHART J. STRIKES BEGINNING IN YEAR 



souHCE: U. S. Bureau of Labor Statistics, Striker in the U. S. 1880-19S8, Bulle- 
tin No. 651; Monthbi Labor Review, May, 1938-1939-1940; N.L.R.B. Press Re- 
lease Z-721 ab. 

irig somewhat since the advent of the “New Deal,” and it is possi- 
ble that the operation of Federal regulatory labor boards since 
N.R.A. days is slowh' l^ecoming effecth'e. Ishnctecn thirty-eight, 
usually oflhred b\' the Ihvard as the first full year of the present 
Board's opc'ration, shows a definite decline for proportion of 
strikes, workers iin’oh’cd, and man-days idle; and such declines 
are probal,)l\' tract'able in part to the Board, 

\Ary im])Ortant is the next chart (p. 434), which sliows a twelve- 
month moving a\x‘ruge of the per cent of all workers inx'oh ed in 
strikes l)ecause of organization issues, excluding “closed-shop” 
and “other.” The trend is clear and it indicates that, prior to the 
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Jones and Laughlin decision (April 12, 1937) the workers were 
striking more and more for what they probably regarded as their 
rights. The average turns down about the time the Supreme 
Court handed down its decision, and the movement of the average 
after constitutionality was established indicates that the workers 
were willing to place their cases before the Board. 


CHART K. WORKERS IN STRIKES BEGINNING IN YEAR 



souhce: U. S. Bureau of Labor Statistics, Strikes in the U, S. 1880~19S6, Bul- 
tin No, 651; Monthly Labor Review, May, 1938-1939-1940; N.L.R.B. Press Re- 
lease Z-721 ab. 

On the same chart is shown the record of the sit-down strikes. 
There is a common belief tliat the Fansteel decision by the Su- 
preme Court, which outlawed the sit-down strikes, resulted in the 
abolition of the sit-down strike. The Act may have been largely 
responsible for the sit-down strikes that did occur, as a means of 
enforcing recognition demands, and their disuse probably re- 
sulted from adverse criticism by the public, labor leaders, and 
labor organizations. The date of the Fansteel decision was Feb- 
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ruary 27, 1939, and the sit-down strike had almost vanished by 
that time. It might be argued that the Jones and Latighlin de- 
cision contributed to the. disuse of the sit-down strike. 


CHART L. MAN-DAYS IDLE, STRIKES BEGINNING IN YEAR 



.souiiCE: U. S. Bureiiu of Labor Stati.stics, Strikes in the U. S. 1880-1936, Bullo- 
liu No. 651; Mimthhf Lahor Review, May, 19.38-19.39-1940; N.i..R.R. Press Re- 
lea.se Z-72I at). 

It appears \'alid to sa\^ in conclusion that the Act lias both 
directly and indirectly ])een the cause of both more and fewer 
strikes, it caused strikes in that the reluctance of employers to 
accept the Act led workers to strike for what they regarded as 
their rights. Tlie wave of injunction suits which greeted the Act 
ellcctively stMiiied its operation, and there is basis for the Board's 
ai-gumcnt that the Act had no full-fledged operation until 1938. 
'Hie strikes caused directly by the Act, such as perhaps the sit- 
down strikes, ma)^ be considered by some as an indictment of the 
Act, although strikes for the closed-shop pre-date the Act; like- 
wise, tin* exi.stence of strikes for mcognitlon and similar is.s'ues 
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may be considered an indictment of employers’ refusal to obey 
tile law. 

Tlie Act probably has been a beneficial instrument for lessen- 
ing the strike burden where the issue was recognition or discrimi- 
nation, and this conclusion is somewhat verified by the record 
in the industries where the Act applies as compared with the 
record in the industries where the Act does not apply. 


CHART M. WORKERS INVOLVED IN STRIKES AND NUMBER OF 
SIT-DOWN STRIKES 



source: U. S. Bureau of Labor Statistics; Monthhj Labor HevieWf May, 1939; 
Smith Hearings, Vol. Ill, No. 6, p. 227. 


The strike series here used show a rather common movement 
beginning in 1933 when the “New Deal” came to power. More 
properly, then, an accurate picture of the relationship of strikes, 
labor, and government should emphasize the “New Deal” rather 
than the National Labor Relations Act. 

For the future, it seems impossible to predict the effect of the 
Act on the strike picture. On the one hand, one would expect 
that agreements will result and increase in number and that the 
agreements will include machineiy for the settlement of grie\'- 
ances without strikes and lockouts. On the other hand, the Act 
will add to the strength of union organizations; and in the ab- 
sence of other institutional changes, such as more legislation, the 
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strike may be used as a l^argaining weapon even more often than 
it has been so used in the. past. It remains to be seen whether a 
r(?duction in the number and intensity of strikes due to the issue 
of organization will be offset by an increased burden of strikes 
for wages and hours, sympathy strikes, and others, due to in- 
creased bargaining power. But the record of the strikes for the 
closed-shop, for example, that have occurred since the Wagner 
A.ct was passed does not augur well for strike reduction in the 
future as unions grow stronger. Nor does the fact that the De- 
partment of Labor in 1939 gave recognition to another important 
strike issue: “Strengthening Bargaining Position.”"^ 

C. Strikes Handled and Averted 

During the first five years of Board activity the Board was con- 
fronted with 2,768 strike cases, involving 441,086 workers, where 
a strike was actually in progress. ■' Of this total, some three 
fourths were settled, and 272,136 workers were reinstated fol- 
lowing strikes or lockouts. In addition, some 20,370 workers 
were reinstated following discriminating discharge for union ac- 
tivities. While the Board has not entirely prevented strikes, here 
it was useful in lightening the intensity of strikes and in bringing 
about a rapprochement so that production could continue. 

The Board claimed that during the first five years it was able, 
through its operations and influence, to avert 838 threatened 
strikes involving 192,967 workers. According to the Board a 
strike is “averted” “. . . when, in the judgment of the regional 
director, it would have occurred had not the regional office inter- 
vened, . . It may be true that the Board was able to avert 
strikes, but it is difficult to know the Board s influence. To assess 
credit, not only would there need to be an evaluation of the 
regional offices judgment but also a knowledge of employer and 
union tactics in each threatened strike. In any event, there prob- 
al>ly were mau}^ strikes averted for which the Board may justl}^ 

In 1939, 0.9 pci* cent of the total strilces were for this reason. They iiu’oh ed 
5.3 per cent of total workers inx'olved in all strikes and accounted for 10 per cent 
of tile total rnan-da\-s idle during tlie year. The conclusion just ul) 0 \'c is borin' 
out bv the industrial unrest of late 1941, 

"N.L.R.B. Pre.s.s Relea.se R-3258. 

-ySinilh Hearings, Vol. If, No. 11, jj. 357. 
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claim credit; and the Board should receive credit for the settle- 
ment of disputes through application of the Act.“^ 


D. Union Organization 

A very real result of the Act’s operation has been the impetus 
given to organized labor. Union organizers allegedly used the 
passage of the Act and the maintenance of the Act’s constitu- 
tionality to convince hesitant workers that the Federal govern- 
ment desired that they join unions. Not only is the increased 
strength of unions due to the Act, but also the new strength is 
partly due to competition in the labor movement, to the organiza- 
tion drives in the mass-production industries, and to the state 
of general business conditions. Union membership figures alone 
are not wholly indicative of the strength of organized labor, but 
they do represent one index. Other indicia are strike activity, 
changes in wages and hours, and legislative influence. 

The table below indicates the activity and membership of the 
AF of L since 1927, and it indicates roughly some of the Act’s 
effects on organized labor. 


Year 

Total 

locals 

National 
and Inter- 
national 

Local trade 
and Federated 

Paid 

organizers 

Paid 

member- 

1927 

23759 

unions 

106 

labor unions 

365 

19 

ship 

2,812,526 

1928 

29501 

107 

373 

19 

2,896,063 

1929 

29253 

105 

388 

21 

2,933,545 

1930 

29574 

104 

348 

25 

2,961,095 

1931 

28563 

105 

334 

22 

2,889,550 

1932 

26669 

106 

307 

IS 

2,532,261 

1933 

29988 

108 

673 

33 

2,126,796 

1934 

34472 

109 

1788 

55 

2,608,011 

1935 

32645 

109 

1354 

50 

3,045,347 

1936 

33820 

111 

914 

38 

3,422,398 

1937 

30048 

100 

1406 

229 

2,880,933 

1938 

34148 

102 

1517 

118 

3,623,087 

1939 

35307 

105 

1563 

150 

4,006,354 


The figures available for the CIO are as follows; A member- 
ship of 3,718,000 was claimed for 1937, with 32 iiationals, inter- 

During the last six months of 1940 the Board a\ erted or settled 272 strikes 
and lockouts. N.L.R.B, Press Release R-4243. 

Reports of the AF of L Executi\'e Council to the Annual Con\’ention, 1927- 
1939, inclusive. 
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nationals, and organizing committees. For 1938 there was a 
claimed membership of 4,037,877, with 42 nationals, interna- 
tionals, and organizing committees, and 675 chartered locals. 
The CIO claimed over 4,000,000 members for 1939, and 567 
directly chartered locals.^*’ 

From the table showing the AF of L changes, it is apparent 
that the upward trend in membership began in 1934 when the 
AF of L showed a large increase in the number of locals, the num- 
ber of directly chartered trade and federal unions, an increase 
in the number of paid organizers, and an increase in membership. 
The figures for 1938 and 1939 probably reflect in part the com- 
petition in the labor movement. The CIO figures reflect the or- 
ganizing drives made in the mass-production industries. 

The benefits accruing to the CIO from the Act have been sum- 
marized by the president of that organization: 

1. The company union was outlawed, and this eased the task 
of organized labor. 

2. The reinstatement provisions provide a fomr of protection 
for organization drives. 

3. The election machinery set up by the Board eliminates the 
need for direct action to obtain recognition. 

Likewise, the AF of L has publicly testified to the eftectiveness 
of the Act as an aid to organization. Mr. Green testified before 
the Senate Labor Committee in May, 1939, that . . no one can 
honestly gainsay the fact that the Act has been a principal factor 
in encouraging unionization. 

“That is because it created a new spirit. It made workingmen 
feel that the}' were free; free to organize without being the \dc- 
tims of discrimination and injustice. There was the basis of it; 

The ,19.37 and 193S figures are from The Report of the President to the. Firsl 
Constitntionnl Convention of the CIO, Pittsburgh, 1938, p. 10. The 19‘39 figures 
on locals and nationals are from T/jc Report of the President to the Second Con- 
stitntional Convention of the CIO, San Francisco, 1939. 

It is difficult to ascertain the real strengtli of organized labor. Most important 
are tlie two ri\al organizations, and the figures here cited are their claims. 

Early in 1940, N!L.R.B. Press Relea.se Z-721Ce estimated that around one-half 
luillion workers u-ere in organizations not affiliated with the CIO or the AF of L. 
The total union juemhership in early 1940 was probably between eight and eiglit 
and one-half millions. 

The Report of the Preside7it to the Second Constitutional Convention, op. cit, 
p. 31. 
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it was a state of mind. The restraining influence of fear was re- 
moved, just as it was removed by section 7(a) . . 

One of the by-products of the AF of L-CIO schism was the en- 
couragement given to unaffiliated unions which, under the pro- 
tection of the Act, began to grow in importance. Satisfactory 
statistical evidence does not exist to indicate the growth of un- 
affiliated unions, but the two leading labor organizations have 
been uncomfortably aware that the unaffiliated unions were be- 
coming stronger competition."” 

E. Trade Agreements 

Unions might expect that the Act s most beneficial results after 
increased union membership would best be reckoned in the num- 
ber of signed trade agreements. The trade agreement is looked 
upon not as the labor contract but as the constitution specifying 
the spirit and procedure of the industrial process insofar as em- 
ployer-employee relations are concerned. And whether the Act 
is regarded as primarily to protect the right to organize or pri- 
marily to promote unionization, union organization, and collec- 
tive bargaining, or both, unions would still look to the increased 
number of trade agreements as an important measure of the Act s 
effectiveness. 

There is no adequate quantitative knowledge of trade agree- 
ments in the United States, Even if statistical knowledge existed, 
it would probably be inadequate for gauging the status of col- 
lective bargaining.®” It is clear, however, that since the Act was 

S. Hearings on N.L.R.A., Part 4, p. 631. 

“‘’The N.L.R.B. annual reports show that rmaffiliated unions and individuals 
filed 7 per cent of all cases on docket during the fiscal year ended June, 1938, 
7 per cent for fiscal 1939, and almost 8 per cent in fiscal 1940. In 1939, 434 
AF of L afllliates were recognized by employers in situations involving 62,853 
workers. In 436 cases, involving 55,790 workers, CIO unions were recognized 
for purposes of bargaining. Employers recognized 46 unaffiliated unions in\-oh-ing 
15,675 workers. As a result of the recognition, AF of L unions entered into 374 
contracts, CIO unions entered into 347 contracts, and tlie iinaffiliatcd unions entered 
into 44 contracts, N.L.R.B, Press Release Z--721v. It is apparent tluit, even if 
the unaffiliated union is growing in importance as is claimed by responsible jrer- 
sons within the major organizations, the unaffiliated union does run as yet con- 
stitute a real threat. 

Often there is but one agreement between a major firm and a union, and 
this agreement will cover tliousands of workers. Association bargaining differs 
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passed, there has been a great increase in written agreements. 
The Board itself, in its Fourth Annual Report, pointed to the 
settlement of representation questions in 997 instances, which 
“resulted in collective bargaining agreements, a large majority of 
which were written.” And when discussing restitution made to 
workers and labor organizations, the Board indicated that “A total 
of 769 collective bargaining contracts, involving 95,937 workers, 
were entered into. Of these, 635 were reduced to writing and 
134 were based on oral understandings.” Negotiations were in 
progress in an additional 44 cases. During the fiscal year ending 
June, 1940, there were 880 agreements to negotiate, and 600 wiit- 
ten contracts resulted from Board cases. The Board regarded 
this as a strong tendency toward acceptance of the practice of 
collective bargaining.'’’^ 

Without a quantitative study, the effect of the Act on increas- 
ing tlie number of agreements may be indicated by citing the 
industries where there has come about the largest increase in 
bargaining as evidenced by agreements. The steel industry, 
formerly the citadel of anti-unionism, since 1937 has become one 
of the industries where agreements have found favor. Most of 
the agreements came after the date the constitutionality of the 
Act was upheld by the Supreme Court. By 1939, over three 
fourths of tile plants in the iron and steel industry were thought 
to be under agrecmients; and the satisfaction of U.S. Steel with its 
S.W.O.C, contract, as expressed by the chainnan of the Board, 
was being widely quoted.”" 

in that tlinre is soniytinics but f>ne agreement between the union and the associa- 
tion, sometimes many following cardinal principles laid down in a “master” agree- 
ment, as in bituminous coal. Hence, wen if it could be ascertained how many 
agreen!ent.s there were from time to time, it would be necessary to know also how 
many workers were co\ ered. This would not be the same as union membership, 
since often the wcjrkers do not belong to the union. Unemployment must also be 
considered. In any e\ ent, the important factor is the effect of tiie agreement.s, and 
hence one must also lof>k at employers not signing an agreement ln.it meeting tlie 
terras of competitors who do. 

N.L.R.B. Press Release a-4t)02. 

■■“Sec N.L.H.B. Pre.ss Kelea.se Z~72.1. 

Mr. Myron Tayhir in 1938 said of the year-old S.W.O.C. Contract: 

“The union has .scrupulously followed the terms of its agreement and, so far as 
i know, has made no unfair effort to bring other employees into its ranks, while 
the Corporation’s .subsidiaries, during a very difficult period, ha\"e been entirely 
free of labor disturbances of any kind. The cost of a strike- — to the corporation. 
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In the rubber industr}% where as late as 1936 there were but 
few agreements covering relatively few workers, there were in 
1939 some 73 agreements covering over 44,000 workers. Eighty 
per cent of the co^'erage came after the Wagner Act was upheld 
in the Supreme Court in 1937. 

The electrical equipment industr)' is another industry where 
the growth of agreements has been “spectacular.” Over 400 
agreements were in effect in 1939. In the same category are the 
industries producing flat glass, automobiles, aluminum, and rayon 
yarn. The impressive gains have been made in the mass-produc- 
tion industries. Undoubtedly the impelling force came from 
the CIO’s endea^•or “to organize the unorganized,” but the gains 
probably could not ha^^e been made without the encouragement 
of the Wagner Act and the protection of the Board. 

Collective-bargaining gains have been made not only in the 
pre^dously unorganized industries but ha\'e also increased in 
coverage where there was strong union organization prior to the 
Act. Coverage was extended in the clothing industr\% new^spaper 
printing and publishing, liook and job printing, and machinery 
industries. Other industries wdiere agreements have lieen in- 
creased in number and coverage are baking, metal mining, petro- 
leum, shipbuilding, silk and rayon, trucking, clay manufacturing, 
retail meat, lumber and vmodworking, electrical utilities, pulp 
and paper making, and communications. 

F. Employer and Union Attitudes 

Of equal or greater importance than the number of trade agree- 
ments is the qualitv of agreements made. There is some evidence 
that a new spirit is entering into the agreements, a spirit which 
no longer looks upon collective bargaining as a legalistic process 
but one which reflects an increasing acceptance bv the employer 
of what is claimed by organized labor to be its objectives of 
mutuality and cooperation. Too, the leaders of maii}^ unions 
seem conscientious in their endeavor so to control their organiza- 
tions as to appear before the employer as a group of workers in- 
to the public and to the men— would have been incalculabie.” — N'.L.R.B. Press 
Relea.se 2549. 

At the end of 1939 the S.W.O.G. had 638 contracts witli sttiel firms co\ering 
over 600,000 workers — Steel Labor, Vol. IV, No, 12, December 29. ]939. p. ]. 
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terested in peace and production, although many of the union 
excesses that were prevalent in the latter ’thirties do not seem yet 
to have disappeared.*^'^ 

The importance of this new trend is not to be minimized. It 
is indicative of a better approach to employer-employee relations, 
and it will enable organized labor and management to devote 
more of their energy to cooperation and thereby enhance mutual 
respect and make for harmony. The shift of emphasis from 
legalism to cooperation will come slowly, for both employer and 
union attitudes must change. Considerable re-orientation will 
be necessary by both sides of the bargaining structure, and the 
difficult problems that are in the offing of cooperative bargaining 
will demand high industrial statesmanship of both employers’ 
and employees’ representatives. 

as p Browne, in TJte Conference Board Management Record, Vol. I, No. 7, 
July, 1939, at p. 101 points out; 

“Fi\’e years ago only a small proportion of companies . . . operated under 
formal agreements with labor organizations. A grou'th of membership in labor 
unions . . . lias brouglit about a marked increase in the extent of collectii'e 
bargaining. 

“Many nianagement.s are now hai'ing their first experience with collective 
bargaining ...” 

“As collective bargaining became widespread, many companies became in- 
terested in learning how other companies’ contracts read, and in comparing their 
own contracts with those of others ... 

“. . . More companies ha\’e entered into collectix e bargaining agreements with 
unions, and both management and union representatb’es ha\'e tried to profit by 
errors made in earlier contract.s and to take into account situations on which 
experience has shown that a clearer understanding was necessary or advisable . . .” 

“In general, recent union agreements seem to indicate a more serious acceptance 
of coUeeti\e bargaining than former ones. The character and wording of the 
l arious pnn isions gi\e die impression of an attempt to construct practical and 
workable agreements to ct)\er situations that arise in day-to-day plant operation 
rather than of contracts entered into under duress and couched in such vague 
terms as to make inisuiKUrrstanding inevitable and amicable administration 
diilicailt. 

“Either as a result of this aeeeptauce of collective bargaining or because both 
jrarties recognize the; drawbacks of too great rigidity, there is a tendency to make 
these' instruiucuts more liexible, allowing a greater leeway in their administration 
and Iea\ ing more matters subject to joint negotiation. Since such a development 
can onh’ be possible if each of the parties respects and ha.s confidence in the other, 
the implication is that in some companies, at least, collecti\e bargaining has 
progressed l)e\'ond the preliminary stage tif instinctive coinbativeness. Efforts 
toward geiinine cooperation appear in such provisions as the following: 'To 
promotf' the \\ <.'lfarc of the company, the union offers to assist the company in the 
enforeemeut of rc'asonaldc discipline now being practiced by the company in 
e\ er\' reasonable manner.’ If this is becoming the spirit actuating unicm-inanage- 
ment relations, then a new stage in collective bargaining is in process of develop- 
ment in the United States.” 
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It has been shown above that complaint cases are somewhat re- 
duced. This fact may be regarded as indicative of more em- 
ployer acceptance of the Act, although caution must be exercised 
due to the attitude of the unions in handling cases and the atti- 
tude of the Board itself in accepting cases and thereby aflFecting 
the conclusions one is tempted to draw. The CIO, for example, 
in its second constitutional convention passed a resolution to the 
effect that the Act should be used more sparingly because (1) 
there was too much delay, and (2) the unions were coming to 
rely too heavily upon the Act.®^ Nor can the number of elections 
be regarded as conclusive evidence to indicate a change of atti- 
tude, since the Board has relied upon the election much more 
since 1939. Too, increased subtlety by employers in their at- 
tempts to oppose union organization sometimes camouflages the 
real attitude of the employer. Nevertheless, the shift of filed 
cases away from complaint to representation tends to verify an 
impression tliat employers at least are complying in resignation 
with the Act even if they are not yet accepting the Act in the 
whole spirit of cooperation. The experience of Board members 
and of the personnel is that many employers are coming to accept 
the Act, in the sense that there is no longer the wholesale viola- 
tion of its principles that there was in the late ’thirties. There is 
still a fringe of employers who vigorously resist; yet even where 
there is resistance, it is made more difiicult because of the Act. 
Whereas prior to the Act the employer could and v-ould dis- 
charge a worker outrightly for union activity and give that as a 
reason, today the employer must be more subtle and must engage 
in devious means of discharging union members.''"’ But the em- 
ployer loses the advantage, even if he succeeds in a discharge for 
union activity, of other employees knowing why fellow-workers 

^‘^The resolution also called upon the Board to make fundamental changes in 
rules and procedure so as to reduce delay, denounced the Board for M'hat was 
claimed to be wide discharge of unbiased personnel and replacement with per- 
sonnel favoring tlie AF of L as a means of “appeasing” the AF of L, opposed the 
policy of “carving” “craft” rniits out of “industrial” units, and argned that tlie 
Act was to promote collective bargaining and strengthen organization. Daily 
Proceedings of the Second Constitutional Convention of the CIO, Oct. 12, 1939, 

p. 66. 

H. Hearings, F.S.A. Appropriation Bill for 1941, 76th Congress, 3rd Session, 
Part I, p, 580. Subtlety by the; employer who is endeavoring to violate the law 
may mean to the Board a more comprehensive field investigation and increased 
complexity of cases going to the courts. 
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have been discharged, so that even where employers do insist 
upon violation there are still beneficial results for those workers 
who desire the protection of die Act. Company unionism has not 
disappeared and, with employers cognizant of the caution they 
must have, it is difficult for the Board to remove all such organiza- 
tions. 

Despite tlie growing volume of complaint cases and the in- 
creasing amount of litigation to enforce Board decisions, in 1941 
the Board regarded its position with optimism through the fact 
that a greater proportion of its cases were representation cases. 
Whereas there was a decrease in the flow of all cases for some 
time prior to 1940, which permitted the Board to reduce its back- 
log and approach a current basis, beginning in 1940 the case load 
increased tremendously, both in complaint cases and representa- 
tion cases. The very large absolute increase in complaint cases, 
the increase in employment, and organizing drives by the unions, 
indicate that the Board still has a great amount of law enforce- 
ment work to do, both before and after the decision,”'* But the 
fact that late 1941 saw representation cases continuing to increase 
relatively in the total was regarded as a favorable sign, and un- 
doubtedly many employers were accepting the Act. 

The experience of the labor boards under the National Indus- 
trial Recovery Act, the various types of resistance to the National 
Labor Relations Act as set forth herein, the long and trying ex- 
-perience of various boards and legislation in the railroad in- 
dustry, the tenacity with which labor organizations maintain or 
attempt to better their positions, and the large volume of com- 
plaint cases and enforcement problems besetting the Board in 
late 1941 ( after the membership of the Board had been changed ) 
— all lend credence to the suggestion that the attitude of em- 
plo\'ers toward unionism and industrial peace is but slightly, if 
at all, affected l)y the administration of the Act. But insofar as 
the administration of the Act has annoyed employers and led 
them to resist the Board, the Board as it existed late in 1941 will 
no longer ]ia\-e opposition from that source. This is certainly a 
possibility, although its importance remains to be seen. The 
Board could ‘'sell” itself at a price too high in light of the Act’s 

Hearings, F.S.A, Appropriation Bill for 1942, Congress, 1st Session, 
Part I, pp. 500-501, -Also see Charts A and B in Chapter XX, supra. 
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objectives; and it must be remembered that the Act applies only 
against employers, a fact forgotten when pleas are addressed to 
the Board for “proper” administration. It is difficult ' to under- 
stand just why it would be expected that a large-scale develop- 
ment of unionism could occur without violent repercussions, but 
criticisms of the Board indicate the presence of such expectation. 
The future, however, may be brighter: 

MR. THOMAS: “Doctor . . . Do you think that the employers of the 
country and the employees are taking the reorganization as a good 
sign or as a bad sign, or as an indifferent sign? In other words, just 
what is the whole picture now, after the Board has been reorganized? 

DR. leiserson; “Well, I think since the appointment of a new' chair- 
man and these changes tliat have been announced, that the public 
opinion of both employers and the unions toward the Board has greatly 
improved. We get a good many letters so stating, and we liave per- 
sonal expressions of opinion.” 


MR. ENGEL: “I think one of the difficulties we have had in the ad- 
ministration of the law as written has been tlie feeling on the part of 
the employers that this law was a law solely for labor, that is, that the 
employer had no standing anywhere, that everything the Board has 
done, and I am not saying that it is true, but everything the Board 
has done has been done in attempting to stick the employer, and that 
the employer did not have a chance once he got in before the Board. 
I think if you can eliminate that feeling, I think you can eliminate a 
great deal of the trouble this Board has had. I am not saying it is 
justified, but I think that has been the feeling on the ]Dart of the 
employers. 

DR. leiserson; “I tliink you are entirely right, that has been the 
feeling, but I venture to say that does not need to be the feeling. 

“More than that, that feeling is rapidly changing, and with wliat 
I think will be more effective administration, I think that feeling wn'll 
disappear, if not entirely, almost entirely, if you give us a cliance to 
try it out.” 

MR. ENGEL: “I feel personally, and I tliink the committee feels, at 
least many members of Congress I have talked to about the matter 
feel that way . . . that the solution of whatever problems you haw^ in 

“"H. Hearings, F.S.A. Appropriation Bill for 1942, 77th Congress, .1st Session, 
Part I, pp. 506, 509-510. Italics supplied. Hearings quoted are dated May 6, 
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administering this law will depend in great measure on the extent to 
which the Board can sell the general public, the employer and em- 
ployee, upon the idea that they are judging fairly the issues between 
capital and labor or employer and employees. If you can sell them the 
idea that you are fair, I think your troubles are gone.” 

DR. leiserson; “I think we are quite fair and are selling them that 
ideaC 


G. Other Effects 

Chairman Madden thought the most important result of the 
Act has been an extension of what he regards as civil liberties.'”’ 
The right of the employees to organize and to choose representa- 
tives was to Mr. hladclen as much a ci^dl liberty as is the right 
of free speech and free press. Only with the passage of the Act 
and the subsequent operations of the Board did this come to be a 
i-eality. This is testified to by the number of workers who vote in 
elections conducted by the Board, for approximately ninety per 
cent of those workers eligible to vote do vote in Board elections; 
and this fact indicates that workers take advantage of the oppor- 
tunity to select or reject representatives by secret ballot. It was 
Chairman hfadden’s opinion that in communities where the right 
to organize and choose representatives is respected by compli- 
ance with the Act other civil liberties are more likely to be re- 
spected; and tlie Act has Iirought, he believed, a clear improve- 
ment in that direction. 

Against this gain must be set any restriction of civil liberties 
1)ecause of Board action, such as the supposed violation of free 
sjieech. But even if the Board has restricted civil liberties, which 
is (piestionalile, it is to be remembered that an extension of rights 
and jirivileges for one group often results in a restriction of rights 
and pri\aleges for others. This is not necessarily undesirable as 
a matter of pulilic policy. Indeed, government as we know it is 
itself the adjustment of private rights and interests to meet the 

No utl.cinpl luis bt>en miiclc to ascertain; the effect of tlie Act on wages because 
( 1) this stiuly has concentrated on the Board as a quasi-judicial agency; (2) such 
a study would really iin cstigate the broader effect of unions on wage-hn’cls; and 
(.‘i ) the task would be so great us to merit a separate investigation. 

"Tlie most significant result, to my mind, of the operation of tlie Act, is that 
it has created a neu' and important civil liberty arid has given new \itality to the 
old eh il liberties.” N.L.H.B. Press Release R-2549. 
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political and economic demands of competing group interests. 
The Board implements a right which has existed in legal con- 
templation for a century; the strike statistics, the bargaining 
agreements signed, the employer and union attitudes, union or- 
ganization — all may well be counted by some as secondary when 
compared to the eflFect of the Act in bringing protection for a 
long-conceded right. 

Perhaps the Board’s greatest need, as expressed by Board mem- 
bers and officials, is education of the public generally, and of 
employers particularly, as to the Act and the Board’s operations. 
It is unfortunate but true that employers iisuall)' found their ex- 
perience with the Board to be far different than their anticipated 
treatment based upon propaganda and misinformation. 


Chapter XXIL THE COURT RECORD OF THE BOARD 


A. The Amount of Litigation and the Boards Record 

Since its inception the Board has been confronted with a tre- 
mendous volume of litigation. With the large number of de- 
cisions, and litigation arising from otlier sources, the Board prob- 
ably has been required to meet its opponents in the courts more 
than any other agency in a comparal^le period of time, with per- 
haps the sole exception of the Board of Tax Appeals. The Board 
litigation has been broad in scope and character and has included 
as issues the appropriateness of injunctions issued by district 
courts, interstate commerce, free speech and free press, Board 
orders in general, procedural questions, substantive questions, 
questions of fact, the appropriateness of particular remedial or- 
ders, questions of statutory construction, the scope of court re- 
view of Board proceedings, and even rules of evidence. 

In addition, the Board has been required to engage in neces- 
sary litigation where there were “tactical” proceedings for en- 
forcement of Board orders, such as motions opposing applications 
for stays of Board orders, Board opposition to permission to ad- 
duce additional e\ndence, and other preliminary litigation. Sta- 
tistics alone are inadequate to reveal the tenacity and legal ex- 
tremities relied upon by Board opponents, who often consumed 
years in litigating cases. An example of the lengths to which 
opposition went may ])e detailed for one case; ^ 

Bethlehem Shipbuilding Corp., Ltd.^ 

V. Howard Myers and the N.L.R.B. 

Bill of complaint for injunctive relief filed April 27, 1936. 

Restraining order and order to show cause issued April 27, 1936. 

^ Hearings Before a Subcommittee of the Gofiimittee on the Judieiar}', U. S. 
Senate {S. Res, 207), 75th Congress, 3rd Session, pp. 116-117. 

■ ' , 447 
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Notice of special appearance and motion to quash mailed for filing 
on behalf of N.L.R.B, May 2, 1936. 

Return and motion to dismiss on behalf of Board mailed for filing 
April 22, 1936. 

Restraining order continued May 14, 1936. 

Argued before the court May 27, 1936. 

Temporary injunction issued pending ruling on motion to dismiss. 
May 27, 1936. 

Briefs filed by the parties on motion to dismiss. 

Appeal perfected and allowed June 26, 1936. 

By the filing of a petition for appeal, assignment of errois, order al- 
lowing appeal, citation, and praecipe. 

Motion to dismiss denied July 22, 1936, 

Case docketed in circuit court of appeals September 29, 1936, 

Printed transcript filed December 18, 1936, 

Motion of appellee to defer case until April term opposed; denied 
December 16, 1936. 

Board brief filed December 18, 1936. 

Case argued Januaiy 7 and 8, 1937. 

Decree of district court affirmed by first circuit court of appeals 
February 16, 1937. 

Board petition for rehearing filed February 26, 1937, 

Petition denied April 5, 1937. 

Motion for leave to file petition for rehearing filed April 19, 1937. 
Motion for leave to file petition for rehearing denied May 13, 1937. 
Application for stay of mandate filed May 29, 1937. 

Petition for writ of certiorari filed in Supreme Court June 30, 1937. 
Petition for writ of certiorari granted October 11, 1937. 

Board’s brief served and filed November 24, 1937. 

Case argued before Siipr-eme Court and submitted Jamiar\ 6, 1938. 
Decision of circuit court of appeals reversed and complaint dismissed 
January 31, 1938, 

Decisions on the multitude of questions variouslv presented to 
the different courts have come down after arguments, ])riefs, ami 
mature consideration by tlie jurists of the land: and the \ iet<->ries 
established in the courts by the Board are a chalhmge and a ref- 
utation to the opponents of the Act and the c'rities of tlie adminis- 
trative agency. The very impres.sive record estifijlislu'd in the 
courts, probably unmatched by any other admini.stra{i\ e agcne\ 
and indeed by inferior courts’ decisions when rex iewed 1)\- .su- 
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perior courts, is cause for Board opposition to appraise the valid- 
ity of its criticism. From the earliest court cases involving the 
issue of Board jurisdiction to the later cases involving the quarrel 
over standards of due process in administrative proceedings, the 
Board’s record in the courts has been both astonishing and con- 
sistent. Ihis outstanding fact, more than any other factor, was 
tlie chief defensive weapon of the agency, for a poor court record 
would surely have been the marginal factor against the Act and 
the Board. This record may be set forth so as to show in sum- 
mary fashion both the amount of litigation and the Board’s rec- 
ord.' 


A. U. S. Supreme CouH 


1. Supreme Court decisions involving Board cases: 27 

a. Orders enforced without modification 19(70%) 

b. Orders enforced with modification 6(22%) 

c. Orders denied enforcement 2( 8%) 

2. Supreme Court decisions involving other questions; 9 

a. Decided favorably to the Board 8(90%)* 

b. Decided unfavorably to the Board 1(10%) 

3. Petitions for writs of certiorari denied: 38 

a. Filed employers or others to review de- 
cisions favorable to Board 35 

1). Mled oii Iv'half of the Board to review de- 
cisions unfavorable to Board 3 

c. Petitions dismissed on motion of petitioner 

(one bs' Board) 3 

‘1, Supremo Court cases pending ruling on certiorari 

or final decision: 8 

* In addition, t!u> SupreiiK* Court denied writs of certiorari refusing to review 


(.'ircaiit courts of appeals deeision.s favorable to the Board in injunction cases. For 
tlic alnae Sfi ca.ses iinulviiig ordens and questions of dm important nature, the Board 
was partlv siistaiued in 17% and was not at all sustained in 8% of the cases. 

-See Smiti-i il.Mriugs, Vo!. II, No, 12, pp. 389-392; Vol. IT, No. 13, p. 528; Vol. 
IC No. li, ])p. 35()--359; Board Release Z-1234, The data go through March, 
indl: iicnc>‘, the favorable record of 1941 is not completely reflected. Since the 
ohieai\ !.^ iicre is to .show the final result, eases are counted but once. 
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B. XJ. S. Circuit Courts of Appeals 


1. CCA decisions involving Board orders: 184 

a. Orders enforced without modification 95(52%)** 

b. Orders enforced with modification 58(32%) 

c. Orders denied enforcement 30(16%) 

d. Orders set aside on constitutional grounds be- 
fore constitutionally established 1 

2. CCA decisions in injunction cases; 30 


All injunction cases, totalling 30, were decided fa- 
vorably to the Board, with the exception of two 
additional cases in which the Board was sustained 
in the Supreme Court. 

3. CCA decisions in cases to review representation cases: 16 f 

Decisions sustaining tire position of the Board — 
denying review or restraining order 16 ( 100%- ) 

4. CCA decisions in cases involving interrogatories, 
depositions, or otlier attempted inquiries into the 


Boards internal affairs: 13 

a. Decisions sustaining the position of the Board 12(92% ) 

b. Decisions not sustaining the position of the 

Board 1( 8%) 

5. CCA decisions in contempt proceedings: 13 

a. Decisions favorable to Board 8(61%% 

b. Decisions unfavorable to Board 5(39%% 

6. Other CCA decisions: 3 


These cases were all decided favorably to the Board. 

They involved a petition to review an order of the 
Board dismissing a complaint, a Board ruling sus- 
taining a regional directors refusal to issue a 
complaint, and a suit against the Board. 

* In some 14 cases the Board itself requested slight modification of the Work 
Relief Provision of the order; in 8 eases the Court slightly modifitid the form of 
notice required by the order. 

f Not included are several unreported decisions, in connection with review of 
unfair labor practice orders, refusing to stay ox otherwise interfere with repre- 
sentation proceedings involving the employees of the same emplovcr. 
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C. U. S. District Courts 

1. District court decisions in injunction cases: 115 

In all cases in which the district courts granted in- 
junctions against the Board, the Board procured 
reversals in the circuit courts of appeals or, in one 
instance, in the U. S. Supreme Court. The total 
of cases in which the district courts sustained the 
Board’s position and denied injunctions comes to 
about 73 cases. 

2. District court decisions in subpoena enforcement 


proceedings : 12 

a. Decisions favorable to Board — obedience or- 
dered 11 

1). Decisions unfavorable to Board — obedience not 
ordered 1 • 

3. Other district court decisions: 3 

a. Decision favorable to Board 1 

b. Deci.sion unfavorable to Board 1 

c. Pending 1 


It may ]>e pointed out that as of Fel)riiary 1, 1940, the Board 
had been in the courts 101 times in cases involving the question 
whether the Board had properly assumed jurisdiction under the 
interstate commerce power, which is the basis upon which it pro- 
ceeds in a case and wliich must be stipulated or proven upon the 
record. The Board’s record here is nearly perfect. There was 
hut one case of the 101 where the Board was in error in its as- 
sumption of jurisdiction, and that one case was not taken to the 
Suprc'me Court. The circuit courts of appeals sustained the Board 
almost completely on the very complex, very difficult, and very 
serious contest which raged over the issue of jurisdiction through- 
out the carlv years of the Board until the courts'' decisions covered 
so many productiozi situations that jurisdiction came to be con- 
ceded. 

Through March, 1941, 452 consent decrees had been entered 
in the circuit courts of appeals, in 104 of which there were modi- 
fied orders. Because the Act was not at all accepted until its 
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coiistitutionality was sustained in 1937, one would not expect con- 
sent decrees in the fiscal years ending June 30, 1936 and 1937. 
There was in fact one decree entered on May 28, 1937. In fiscal 

1938 the number of consent decrees increased to 11; in fiscal 

1939 there were 147; fiscal 1940 saw 169; and it was anticipated 
that by the end of fiscal 1941 there would be approximately 218 
consent decrees for that year. These figures demonstrate the 
increasing reliance of the Board on the use of the consent de- 
cree.^ 

The increasing number of consent decrees means an increased 
load for the Board s enforcement attorneys, but in early 1941 the 
litigation burden was increasing so rapidly — perhaps because 
defense production saw the law applied for the first time in some 
industrial areas — that the Board was requesting the Congress to 
authorize funds for additional attorneys. The increasing burden 
may be suggested by certain data: On July 5, 1940, there were 
201 cases in the litigation section and 108 in the courts; as of 
March 1, 1941, the section had 179 cases and the courts 109; but 
as of May 6, 1941, the number of cases in the litigation section 
was 191, and the cases in the courts numbered 133; and the 
Boards General Counsel was expecting the “same ratio of in- 
crease in succeeding months.” Whereas during the fiscal year 
ending June 30, 1940, 28 per cent of the cases decided by the 
circuit courts of appeals were submitted to the Supreme Court to 
obtain certiorari, in the first eight months of fiscal 1941 the figure 
was 44 per cent. During fiscal 1938 the circuit courts of appeals 
decisions numbered 27; during 1939 there were 38 decisions; 
in 1940 there were 63 decisions; and it was estimated that fiscal 
1941 would see between 90 and 110 decisions inasmucli as tliere 
were 59 decisions in the first eight months of that year.' Part of 
the increasing burden of litigation resulted from the gj'cat rush of 
cases that created a backlog in 1938 and 1939, the decisions of 
which would often require court enforcement. But the niimbm' 
of cases filed with the Board, combined with the increasing litiga- 
tion required, leaves one dubious as to the “voluntary” acceptanc(i 
of the Act. 

^ H. Hearings, F.S.A. Appropriations Bill for 1942, 77tli Congress, 1st Sessitm, 
Part I, pp. 54S-553; also, Fiftli Annual Report, N.L.R.B., p. 3. " 

^Ihid. (Hearings). 
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B. Board Comparisons with Other Agencies' Records 

The high level of performance of the Board in its litigation 
work has been compared by the Board with the record attained 
by other administrative agencies, and the courts. Some of that 
evidence may be cited here. 

Litigation Record of United States Circuit Courts of 
Appeals Before the Supreme Court, 1935-1939 •’ 

Sixth Circuit; 44.4 per cent affirmed; 55,6 per cent reversed; 0.0 per 
cent otherwise disposed of. 

Seventh Carcuit; 42.0 per cent affirmed; 52.0 per cent reversed; 4.5 per 
cent otherwise dispo.sed of. 

Second Circuit * : 44.3 per cent affirmed; 51.1 per cent reversed; 4.5 
per cent otlierwise dispo.sed of. 

Third Circuit: 16.3 per cent affirmed; 75.5 per cent reversed; 8.2 per 
cent otherv'ise disposed of. 

® Rcpntedl}' one of the finest in the eountry. 

IJtigation Record of the I.C.C. in the Supreme Court, 
1892-1901 “ 

Tlie first case involving the Commission reached the Supreme Court 
in 1892 after the Commission was created in 1887. During the suc- 
ceeding ten year.s the record was as follows: 


Order of Commission enforced None 

Orch'r of Commission not enforced 10 f 

Order of Commi.ssion enforced in part 1 

Position of Commission su.stained 1 t 


i In (UK- tlu> Cninniissinn \vas not a party to the court proceeding, which 
v\as instituted ])\' .in interested party to enforce compliance. LouisvAlle etc, R. Co. 
%. Behhmr, 175 y. s. fi-hS ( I !)()()).' 

{ Imoh ing tlic power td the courts to order obedience to subpoena.s issued by 
llic Cinininission. 

Litigati())i Record of the F.T.C, in the Supreme Court 
1920-1929 ■ 

Till' I'7'dcral Trade Commission was created in 1914, but the first 
case' tlid not reach thi' Supreme Court until 1920. The record for ten 
vears was as follo\^■s: 

■ Sinilh Ilearings, Vuh 11, Xo. 13, pp. 516-528. 

'XSinifh Hf-arintis, \'ul. II, .X'u. 12, p. 893. Two cases are excluded becau.se the 
CJoinuii.ssioii was not a party and no order of the Commission was invohed. 

‘ Smith Heariiig.s, Vol. Il', No. 13, p. 516. Decisions relating to orders refer to 
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Order enforced 3 

Order not enforced 11 

Order enforced as modified 1 

Position of Commission sustained 2 

Position of Commission not sustained 5 

or (summary) 

Order enforced or position of Commission sustained 5 

Order enforced as modified 1 

Order not enforced or position not sustained 11 


LITIGATION RECORD, 1926-1938 TERMS.*" SUPREME COURT’S REVIEW 
OF DECISIONS OF FOUR FEDERAL AGENCIES 



Board 
of Tax 
Appeals 

F, 

.T.C. 

l.C.C. 

N.L.R.B. 


No. 

% 

No. 

% 

No. 

% 

No. 

% 

Total decisions 
reviewed 

157 

100 

8 

100 

57 

100 

14 

lot) 

Supreme Court’s dis- 
position of Lower 
Court’s decision: 
Affirmed 

76 

48 

2 

25 

40 

70 

5 

36 

Reversed 

80 

51 

6 

75 

17 

30 

7 

50 

Modified 

1 

1 





2 

14 

Supreme Court’s dis- 
position of agency’s 
decision: 

Affirmed 

94 

60 

4 

50 

41 

72 

10 

72 

Reversed 

60 

38 

4 

50 ' 

16 

28 

2 

14 

Modified 

3 

2 





2 

14 

Lower Court’s dis- 
position of agency’s 
decision: 

Affirmed 

68 

43 

2 

25 

37 

65 

4 

28 

Reversed 

85 

54 

6 

75 

19 

33 

10 

72 

Modified 

4 

3 


1 

2 




C. Factors Relating to the Court Record 

The tremendous amount of criticism regarding the Act and its 
legal validity, and the abuse heaped upon the Board for its in- 
cease and desist orders. The "position” cases refer to tlie meaning or application 
of the Statute. The American Tobacco Company Case of 1927 is excluded 
because the court did not pass on the merits but affirmed the circuit court’s 
decision setting aside the Board order on the grounds that certiorari was im- 
providently granted because the case was not important. Tlie American Tobacco 
Company Case of 1924 is included. 

“ Data consolidated from Smith Hearings, Vol, II, No. 13, pp. 518-519. 
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terpretatioii of the Act and its enforcement of the statute suppos- 
edly in violation of all the standards of due process, lead to a 
consideration of the factors that operated to produce the excel- 
lent court record compiled by the Board. Discounting fully the 
magnification provided by special interest groups and proceeding 
on the basis that a judgment tempered with perspective may still 
be improved by more knowledge of the court’s reasoning proc- 
esses, the following factors seem decisive: 

( 1 ) The statute itself is a model of congressional craftsman- 
ship. The Act is short, precise, and definite. It states with clarity 
the areas of jurisdiction of the agency and the courts, and it speci- 
fies particularly and generally the proscriptions. 

(2) It is fair to say that the Supreme Court has been sympa- 
thetic to the objectives which, indeed, as even the Court has 
pointed out, are and have been long recognized. The five test 
cases were upheld by the Court in 1937, prior to the New Deal 
appointments to the Court; and enemies of the Act and Board are 
thereby prevented from claiming “New Dealism” as the reason 
for the court record of the Board. The newer appointees to the 
Coint, however, are not of the school which would hedge the 
administrative agency with such judicial restrictions as to render 
it impotent.” 

(3) The circuit courts of appeals tend to follow the Supreme 
Court; hence as Supreme Court decisions are issued to settle 
\arious qiiestit)ns, the pace and course are set for the circuit 
courts. This is evident in circuit court decisions of Board cases. 

(4) The Ihxird exercises great care and caution in choosing 
the cases which are to go to the courts. Pressure has been so 
great, and the relationship between court decisions and com- 
pliance* so direct, tliat the Board had to be certain of its position. 

lu Ft'linuirv, ia;37, tlio Supreme Court was composed of Chief Justice Hughes; 
Jiistict's- Huberts, Stone, Branclcis, Cardozo, Butler, Sutherland, McReynoIds, and 
\’an auler. Branckns, Stone, and Cardozo were by many regarded as “liberals,” 
Hughes and Ho tier ts were regarded as the balance, and the remaining four were 
deemed “con.ser\ ati\ es.” In February, 1937, President Roose^’elt recommended a 
reorganization of the court system, including tlie Supreme Court. In April, 1937, 
the Supreme Court sustained the Board in the Jones & Laughlin decision. It has 
been said that the Court’s decision reflected tile Court’s fear of possible conse- 
quences if it did not sustain the legislation, both in terms of representative and 
peaceful governmetU and with regard to the Court’s possible loss of the power of 
judicial review. 
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This caution is very much related to the “due process” exercised 
by the Board and is not unrelated to the settlement section and 
the cases handled by it. 

(5) The form and procedure by which the Board reaches its 
decisions, and which is impressive to the courts, was originally 
organized and directed by an able and competent jurist who was 
fully cognizant of the judicial pitfalls and who later was ap- 
pointed in a circuit court of appeals. It must be said that the 
competency of the Board’s legal stajff has been an outstanding 
factor, and the credit for the selection and performance of the 
legal staff must go to the Board’s General Counsel and Associate 
General Counsel. A favorable condition for the legal staff* was, 
it is thought in some quarters, a “closed compartment” refusal by 
the Board’s legal opposition to believe that the Act would stand, 
which error led the opposition to present anachronistic defenses. 

(6) The Board kept a very close and accurate check on the 
records prepared for the courts, and all records and decisions have 
recognized the courts as a following stage. 



Chapter XXIIL LABOR RELATIONS AND 
PUBLIC POLICY 


A. State Labor Relations Laws 

One result of the passage of the Wagner Act was the enactment 
of labor relations laws by certain state legislatures. Such laws 
were patterned after the national legislation, and labor boards 
created by state laws were empowered to do for intrastate com- 
merce wluit the National Labor Relations Board was doing in 
interstate commerce. The problem of interstate commerce v. 
intrastate commerce could have been a source of conflict between 
state boards and the National Labor Relations Board, but no 
such result occurred because of the cooperative efforts of the 
boards in both jurisdictions. Administrative procedure and the 
application of principles were fairly common to both the National 
Labor Relations Board and the state boards, especially between 
1939 and 1940. Between the state boards and the national 
l:)oard there was informal transfer of cases, with a minimum of 
delay and misunderstanding, whenever a case was jurisdiction- 
ally in error. B\' 1941, some of the state boards were handling 
representation eases (elections) over which the national board 
might properl)' assert jurisdiction; yet where all parties accepted 
tla.^ cc'rtification of the state agency the national board did not 
hear of the case. Only in the event that there was irregularity 
eliargt'd in a proceeding where the National Labor Relations 
Board might properly ha\'e jurisdiction would the national board 
in\’estigate and render a certification. The extent to which the 
state agtmdcs" certifications were honored by the National Labor 
Relations Board may be indicated by pointing out that where, 
say, a one-)'ear agreement resulted from a proper and unpro- 
tested certification bv a state board, the National Labor Relations 
457 
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Board would have honored that agreement and refused to pro- 
ceed to a new certification until the agreement expired/ 

Attention may now be turned to a brief consideration of some 
state laws pertaining to labor relations. Similarities to and de- 
parture from the national legislation will be evident." 

Utah 

Utah, in 1937, was the first state to enact labor relations legis- 
lation. The Industrial Commission serves as the labor relations 
board, handles intrastate controversies which affect intrastate 
commerce or the orderly operation of industry, and enforces a 
law which is comparable in both substance and procedure to the 
National Labor Relations Act. 

Wisconsin 

In 1937 Wisconsin enacted a labor relations act which was 
patterned after the National Labor Relations Act, although the 
Wisconsin Act provided for arbitration and conciliation. This 
Act was repealed in 1939 when the Employment Peace Act, 
which departs from the National Labor Relations Act, was en- 
acted. The Peace Act protects the employees from the same 
practices proscribed by the Wagner Act; but in addition it is 
made an unfair labor practice for the employer to violate the 
terms of a bargaining agreement, to refuse to accept and abide 
by the final determination of a properly constituted tribunal, to 
engage in the check-off without individual order, to employ spies 
in labor relations, to make or circulate a blacklist, or to commit 

^ See Second and Third Annual Reports, N.L.R.B., and H. Hearing.s, F.S.A, 
Appropriation Bill for 1942, 77th Congress, 1st Session, Part I, pp. 502-504. 

- Sources here used were: Utah Labor Relations Act, Chapter 55, Ses.siou Laws 
of Utah, 1937, and Utah Labor Relations Board, Rules and Regulations, 1937; 
Pennsylvania Labor Relations Act, Act No. 294, June 1, 1937, P. L. 116S as 
Amended by Act 162, June 9, 1939; Minnesota Labor Relations Act, Mason's Sup- 
plement 1940, Sections 425^-21 to 40, inclusive. (Laws 1939, Chapter 4.40 as 
Amended by Laws 1941, Chapter 469); Wisconsin Employment Relatioirs Board, 
Wisconsin Statutes, Chapter 111, 1939, and Annual Report, Wisconsin Employ- 
ment Relations Board, July 1, 1940; New York State Labor Relations Act, Chapter 
443 of the Laws of 1937, Article 20 of tlie Labor Law as Amended, and Report of 
tlie New York State Joint Legislative Committee on Industrial and Labor Relations, 
Legislative Document ( 1940) No. 57; The Commonwealth of Massachusetts, Labor 
Relations Commission, Chapter 345; U. S. Bureau of Labor Statistics. Serial No. 
R. 1012. 
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any crime or misdemeanor in connection with employment rela- 
tion controversies. 

The Wisconsin Act is bilateral in that ten diifferent unfair labor 
practices by employees or labor organizations are listed and pro- 
liibited. These practices include coercion and intimidation of 
canployees in the enjoyment of their legal rights to engage in or to 
refrain from engaging in union activity; " violation of the terms of 
a collective agreement; sit-down strikes; and activity relating to 
strikes, picketing, and secondary boycotts. 

The Peace Act created the Wisconsin Employment Relations 
Board, a separate entity, which enforces the Act. The board may 
issue final orders which are not self-enfoi’cing, requiring the 
\ioIator to cease and desist and to take such affirmative action as 
the Board ma\’ deem proper. 

The law permits the order to suspend for no more than one year 
the rights, immunities, pri\’ileges, or remedies afforded the viola- 
tor by the Act. The Board also certifies representatives selected 
through secret-ballot elections, from which are barred employees 
found gnilty of unfair labor practices. The unit determination is 
left to the emplo)'ees, and either employees or employers may 
petition for an election. 

In unfair lalror practice cases, the Board only hears and weighs 
the evidence in the case and renders a decision thereon; and no 
in\'estigation and prosecution functions are carried on except as 
a final order needs enforcement. Also, in such cases the proceed- 
ings must 1)0 gON'crncd b)' the rules of evidence prevailing in 
courts of equity. 

In addition to the functions indicated, the Board is given broad 
powers of arbitration and mediation. These powers, considered 
with the r('st i)f tlie Peace Act, seem to justify the conclusion that 
'Wisconsin lias erected a kil)or court. 

r(nuisijh:anki 

]kmns)'h’ania eniicted a miniature Wagner Act in 1937. The 
law WU.S considerably amended, however, in 1939. In addition 
to the original proscriptions against the employer, it was made an 

• In Imp and Bohavhef \. Christoffel and AUis~Chahners Worker^ Union, the 
Wisrunsin Buurd found the union guilty of unfair labor practices. The union was 
ordered to eease and desist coereing or intimidating employees or employers and 
was ordered to post notices regarding employees’ rights and future acthity. 
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unfair labor practice for the employer to check off union dues in 
the absence of a majority authorization plus individual authori- 
zation; and the closed-shop provision was modified by requiring 
that, when such an agreement was made, the union should not be 
closed to persons then employees of the employers. 

The amended Act enumerates unfair practices by employees, 
labor organizations, their officers or agents. The employee’s right 
to join or refrain from joining a labor organization is specified; 
and intimidation, restraint, or coercion by force or violence 
against that right is made an unfair labor practice. Other such 
practices are the participation in a sit-down strike, and the use of 
intimidation, restraint, or coercion against the employer, through 
use of force and violence, to compel the employer to meet de- 
mands. 

The Board also holds elections and certifies representatives. 
The amended law provides that if the majority of a craft union 
desires to bargain as a craft unit it shall be certified as an appropri- 
ate unit The Board may, and upon request of the labor organi- 
zation, the employer, or a group representing at least thirty per 
cent of tire employees in a unit, must investigate and certify rep- 
resentatives to resolve a controversy. Certifications are binding 
for a period of one year, or longer if a resulting contract so pro- 
vides. It is of interest to note that the amended law provides ap- 
peal from “any certification although not a final order,” and 
thereby avoids what is sometimes regarded as a deficiency of the 
Wagner Act. 

In proceedings before the Board, the rules of evidence pre- 
vailing in courts of law or equity are to be followed but are not 
controlling. Board orders may require reasonable afFirmati\'e ac- 
tion to effectuate the policies of the Act, including reinstatement 
of employees discharged in violation of the Act. Reasonable m- 
ports may also be required, and back pay is limited to six weeks 
prior to the time of filing the complaint. Cases are prosecuted 
not by the Board but by representatives of labor organizations or 
the employee filing the charge. The DepartmcTit of the At- 
torney General, at its discretion, may prosecute the case or aid in 
its prosecution. 

Tile law provides that charges of employer domination arc not 
to relieve the Board of handling representation cases, and no peti- 
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tion or charge is entertained which relates to acts occurring or 
statements made more than six weeks prior to the filing of the 
petition or charge. 

An important portion of the law is the Forfeitiire-of-Rights 
clause whereby is provided a complete defense against the com- 
plaint if the Board finds, during its proceedings, that the com- 
plainant is guilty of unfair labor practices. In such event, no or- 
der shall issue against the charged person. 

Ncao York 

The New York State Labor Relations Act was passed in 1937 
and was pattca-ned closely after the Wagner Act. The Ives Re- 
port in early 194() summarized the results of a thorough legisla- 
tive invt'stigation of labor and industry relations in the state and 
made cei*tain recommendations regarding the Labor Relations 
Act and Board. The important provisions of the Act, as it stood 
after cei-tain amendments in 1940, may be indicated. 

The Findings and Policy laid down by the Act stress “two-sid- 
edness" and the desii-ability of collective bargaining as a road to 
economic well-being and specify that only “some” employers deny 
employees their bargaining rights. Thus state policy is meant to 
l,-)e more equitable and less one-sided. 

I'he Board created l>y the Act is composed of three members, 
wlio devote full time to their duties. They have complete au- 
thoritv in their area of industrial relations. While the law pro- 
vidt‘s that the Board shall make no effort to mediate, conciliate, 
or arbiti'ale a Ial)or dispute, it also specifies that such provision is 
not to prevent the Board from voluntary adjustments and com- 
pliance witli tlu* Act in accordance with its purposes and policy. 

Th«' statc'd rights of employees are similar to those in the Wag- 
lun- Act, but in addition there is a statement that employees may 
c'onfer with the employer during working hours, provided the 
c'luploN er does not attempt, directly or indirectly, to interfere with 
the emplovc'cs’ rights. Besides enumerating more specifically 
the' acts listed as unfair labor practices under the National Labor 
Relation.s Ac't, the New York law also proscribes espionage, the 
preparation or circulation of a blacklist, and refusal to discuss 
gric'vances with proper representatives. 

'rhe law provides protection for the craft unit in that, by a 
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majority vote of the employees therein, the craft may be certified 
as an appropriate unit. 

Representation petitions brought by either the employee or the 
employer must be investigated by the Board, although the Board 
specifically has no aiitliority in jurisdictional disputes. The Board 
determines voting eligibility and the election place, procedure, 
and rules; but no election may be held solely because of employer 
request or because of the request of employees prompted by the 
employer. Where three nominees appear on the ballot and no 
majority results, there must be a mn-oiff election with the two 
highest nominees on the run-off ballot, and the representative 
receiving the majority of votes cast is certified. Company unions 
are barred from the ballot. 

The prevention of unfair practices by the Board is similar to 
that under the Wagner Act. The Board issues cease and desist 
orders and may order aflSnnative action which, by legislative en- 
actment, is not limited to certain remedies listed as available. 

The Board’s investigatory powers and tlie judicial review un- 
der the law closely resemble the powers and review under the 
Wagner Act. 

It is to be noted that the Ives Report condemned cross-picket- 
ing and recommended that it be subject to a cease and desist or- 
der by the Board, but the amended law as of 1941 included no 
cross-picketing proscription. The Report refused to recommend 
without further study the inclusion of unfair practices by unions, 
such as enacted by other states, and took a similar position re- 
garding notice of intent to engage in a strike or lockout. 

The Report gave much space to the separation of “prosecutor, 
judge and jury” functions; but feeling that an alternatix e pro- 
cedure would mean in effect the formation of a labor court and 
desiring to wait until additional information was available on all 
state administrative bodies, the Report did not recommend the 
separation of functions. Indeed, the experience in New York 
indicated no abuse of powers. Originally the New York la^v pro- 
^aded that all employees vrith the exception of the executive 
secretary and attorneys should be appointed from eligible lists 
compiled under Civil Service competitive examinations; ]>ut when 
the Board used trial examiners certified as eligible l)v the Ci\-il 
Service Commission though not chosen by competitive exami- 
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nation, legal difficnlties were encountered. The law was there- 
fore amended so that Board appointments are in accord with 
provisions of the Civil Service law and rules, and this action pre- 
sumably enables the Board to avoid competitive examinations in 
the selection of competent trial examiners. Such procedure is 
made necessary because of the unique qualifications demanded 
of trial examiners, qualifications which can not be ascertained by 
competitive examinations. 

Massachusetts 

The Massachusetts law, enacted in 1937, closely resembled the 
Wagner Act. A commission, to function as a separate entity, 
was created and empowered to prevent unfair labor practices and 
to solve representation controversies. The employer acts pro- 
scribed as unfair are those of the Wagner Act, and in addition it 
is made an unfair labor practice for any labor organization or per- 
son to seize or occupy unlawfully private property (sit-down 
strike) as a settlement lever in a labor dispute. Originally the 
law gave the same power to the commission in unit detemiina- 
tions as was had by the National Labor Relations Board; this por- 
tion of the Act was amended, however, so that by 1940 the unit 
provision required that a craft unit should be certified as ap- 
propriate if a majority of the employees therein so desired. In 
all other important respects the Massachusetts law followed the 
\V'agni'r Act. 

Mhuicsoia 

Despite the “tradition" that arbiti-ation, conciliation, and en- 
forcement of law cannot be combined, Minnesota, after 1938, 
developed such legislation. The law established a division of 
conciliation within the Department of Labor, but the division 
functions separately. Supervising the division is a labor con- 
ciliator, and special conciliators are authorized when needed. 

primurv' agreements are to be initiated or changed by the 
emploN'ecs or employers, written notice must be given the other; 
and l)oth sides must endeavor in good faith to negotiate an agree- 
ment. A .strike or lockout may be instituted only after ten days 
haxe elapsed following the service of the negotiation notice; 
tlien there inust also be ten days' notice in writing of the intent 
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to engage in strike or lockout, served on the other parties and on 
the labor conciliator. Notices expire at the end of ninety days 
and must be renewed. The ten-day period enables the con- 
ciliator to adjust the dispute, if possible, during that period; and 
disputants are bound to cooperate through conferences. The 
parties may petition the conciliator to assume jurisdiction even 
where there is no notice of intent to engage in strike or lockout. 

In disputes occurring in industries having the character of 
'public interest,” the Governor may appoint a commission com- 
posed of representatives of employees, employers, and the public, 
to investigate and render a report on the controversy. The labor 
conciliator notifies the Governor of the need for such a commis- 
sion; and for thirty days from such notification neither disputant 
may make any change in the situation affecting the dispute, and 
neither strike nor lockout may be instituted. Provisions also 
authorize voluntary arbitration proceedings. Thus, in no small 
way the Minnesota statute follows the railway legislation. 

The right of both employees and employers to associate in their 
respective groups for collective bargaining is asserted by law. 
Unfair labor practices by employees are enumerated; To call a 
strike in violation of a valid collective agreement if the employer 
is complying in good faith, or to violate the terms and conditions 
of such agreement; to institute a strike in violation of the Labor 
Relations Act; to seize or occupy property unlawfully during a 
labor dispute; to compel or attempt to compel by threats or un- 
lawful interference any person to join or refrain from joining any 
strike or labor organization agam.st his will, or to assault or unlaw- 
fully threaten any such person while engaged in lawful emplo)'- 
ment; to engage in specified picketing practices. 

Employer practices forbidden include: The institution of a 
lockout in violation of a valid collective agreement if the em- 
ployer is complying in good faith, or the violation of the terms 
and conditions of such agreement; the institution of a lockout in 
violation of the Labor Relations Act; spying; circulation or dis- 
tribution of a blacklist; encouragement or discouragement of 
membership in any labor organization by discrimination in re- 
gard to hire or tenure of employment, although a pro\ ision per- 
mits the closed-shop. 

Injunctive relief is provided for unfair labor practices, but 



LABOR RELATIONS AND PUBLIC POLICY 465 

such relief is to be resorted to only after all other available means 
have been tried for the peaceable settlement of the dispute. 
Moreo\^er, any employer, employee, or labor organization who 
violates the provisions of the law with respect to labor disputes 
is not entitled to any of the benefits of the Act respecting such 
labor dispute. 

The labor conciliator investigates representation controversies 
and certifies the proper bargaining agent. The unit may be the 
employer unit, craft unit, or plant unit; but there is a provision 
“that any larger unit may be decided upon with the consent of all 
employers involv-ed, and provided further, however, that when a 
craft exists, composed of one or more employees then such craft 
shall constitute a unit appropriate for the purpose of collective 
bargaining for such employee or employees belonging to said 
craft and a majorit)' of such employees of said craft may desig- 
nate a representative for such unit. Two or more units may by 
voluntary consent, 1)argain through the same agent or agents with 
an employer or employers, their agent or agents.” The labor 
conciliator may use a ballot or other suitable method to ascertain 
the representatives. Certifications are for year periods unless it 
appears to the conciliator that there is sufficient reason to con- 
sider the matter. 

B. The National Labor Relations Act and Public Policy 

Tln‘ National La])or Relations Board as it existed after 1935 
was tlu' c'ulmiTiation of decades of tendencies leading toward a 
legislati\e dt'claraiion of the will of the body politic that or- 
ganiz(*d lalx^r bt' protected in its membens’ indi^ndual right to 
organize ami bargain ctfilecth^ely. The investigating commis- 
sions had {’orc‘shadowed such action, the railroad legi.slation led 
the wa\\ the W'ar laibor Board both advanced and retarded tlic 
need for such legislation, and the great depression of the early 
'thirties provided the social .setting and social drive for legislative 
action, The' character of the legislation emanated from the ex- 
perit-nees and social-mindedness of a small group, and it was pat- 
tonied alh'r other administrative agencies rather than built up 
from experit'iitial struggle.s. Indeed, it may be said that one of 
the reasons for the eoiivulsive experience of the Board in its rela- 
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tion to the economy was the absence of experience and the ab- 
ruptness with which the employer-employee relationship was 
lifted from the category of governmental indijfference and de- 
posited in the category of an industrial realism, which recognized 
man-made institutions, conditions, and the necessity of policing. 

Actually the present National Labor Relations Board in 
thought, in personnel, and in political contemplation began in 
1933 with the National Labor Board. It was followed by the 
first National Labor Relations Board, which in turn saw itself 
continued and transformed into the present agency. The ex- 
tremely nebulous character of the National Labor Board and the 
improved but still powerless functioning of the first National 
Labor Relations Board not only indicated the indecision of the 
Congress and the administration as to what the labor policy of the 
nation ought to be, but this very uncertainty was reflected, too, 
in the legislation itself. Section 7(a) of the N.I.R.A. was to pro- 
tect union organizers so that men could organize as they saw fit, 
and probably coexistent was an honest but less pressing desire to 
remove the sting and taint of company unionism. There was in- 
adequate anticipation of the difficult issues which would arise, 
and there was no studied, calm, and unhurried consideration of 
a rounded public policy. The National Labor Board endeavored 
to protect rights, but its attention was directed primarily to the 
settlement and adjustment of disputes. The expansion of regional 
offices to meet widespread industrial unrest and the rules and 
principles laid down by tlie National Labor Board were tre- 
mendously important not only for the development of media- 
tion and conciliation, but also for the development of continuous 
and impressive agreement among the Board personnel as to the 
legislation needed in order to establish what that personnel re- 
garded as proper employer-employee-state relationships. Thus, 
public policy, which was later to be enacted, was to l^e tlie legis- 
lative declaration of the advices and judgments of a small gi'oup 
of sophisticated and experienced men in the field of labor rela- 
tions. 

The Wagner Labor Disputes Bill and the National Industrial 
Adjustment Bill looked toward machinery, not primarily toward 
the protection of industrial rights; and such machinery was en- 
visaged as the means whereby industrial peace would be pro- 
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moted. Public Resolution No. 44, which recognized the need for 
protection of the right to organize, contained provisions for arbi- 
tration. The Board created under the resolution regarded itself 
as a supreme court to determine final policy, while die regional 
offices were to apply the determined policy to the facts of par- 
ticular cases. And tliis Board really continued and expanded the 
policies developed liy the National Labor Board. But the Wag- 
ner Act, when passed, ignored altogether any machinery for the 
settlement or arbitration of disputes, an interesting finale of de- 
velopment which, at its legislative origin but two years prior, had 
empliasized settlement and adjustment and for the most part saw 
protection as an incidental function. 

This conclusion was reached presumably as a result of experi- 
(mce pointing to iieed. It was argued then that protection was a 
primary consideration and that protection and machinery for the 
settlement of disputes could not be joined in the same body be- 
cause tliere would l)e loss of faith. In this rather old argument it 
is nevca* tpiite clear just who would lose the faith; and because de- 
partmental strategy is injected into public policy considerations, 
the argument against protection and settlement functions being 
combined in one l)ody does not convince. Indeed, the settlement 
work of tlie Board, both prior to and after the issuance of the com- 
plaint, clearly has been worth while and successful; and all criti- 
cisms that June been based upon settlement by the Board are 
related not to the function of mediation and conciliation but 
rather to the cliaraeter and nature of the administration and the 
alleged misuse* of s(*ttlemcnts as a lever of enforcement. What is 
d(‘sira]>le and what is needed are not a narrowing of Board func- 
tions l>ut tlu' expansion of them, and for that there should be leg- 
islative,' enaetnu'ut as an expression of public will to support the 
loj^vncy in its attempt to bring industrial peace. 

In a n-al st'iise, the Board’s arbitral character can not be 
a\ oid('d; and this is true because of the very nature of the Board’s 
task. If tlu' functions of the Board were to be expanded by legis- 
latix'c rccr)gnilion and approval of the combination of arbitration 
and police?, there would be completed the inadequate and in- 
complete task that was begun by the Congress in 1933. 

Labor legislation quite obviously will never be finished, but a 
close stud\'\4' the Act doe.s indicate certain areas where Congress 
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failed to give sufficient and understanding consideration from the 
very beginning. Indeed, the Administration under whose pro- 
tection the Act was passed never itself clear!}" determined to its 
own satisfaction just what the public policy sliould be. No more 
forceful demonstration of this uncertainty and deficiency of pub- 
lic support and legislative knowledge can be indicated than the 
impression gained by the first secretary of the Board, whose 
statements describe the indecision and confusion that char- 
acterized the Executive and Legislative branches of government 
when trying to reach and agree upon a public policy of labor re- 
lations, even and although the policy was not to be all-inclusive. 
At the end of the Boards first year the secretary wrote in part: 

“It must be borne in mind that the National Labor Relations Act 
was revolutionary. This fact has had an important bearing on the 
activities of the Board, and no real understanding of its development 
is possible without a realization of the break with the past which the 
act embodied . . . The fact that the National Labor Relations Act 
was revolutionary is shown, to some extent at least, by the ^vave of 
opposition to the act, and the absence of public opprobrium toward 
those who defied the act. The act embodies the ideals of a group of 
people, and because it is not something which the general public 
deeply felt was desirable, but it was something forced into being by 
a strong lobby, it will not be accepted as law until the Supreme Court 
declares that it is law. Then a process of education may result in its 
being considered a good thing and the defier of the act will lie, in 
people’s minds, a law breaker.” 

“. . . The Board has lost some prestige, both with the puldic, and 
with the major figures of the administration. It has no rt'ul power 
with Congress or with the President. I believe this result was in- 
evitable, for the Board has functioned for a year without real })ower, 
without public support (except from labor, which hoped to gain by 
its actions, and which has been inevitably disappointed, with a re- 
sultant loss of prestige even here), and without support from tlie 
leaders of the administration.” * 

Perhaps the Wagner Act ought not to be dignified a.s “jmblie 
policy.” Surely a “public policy” meant to refiect the thinking 
of the community on employer-employee relations would include 

■'The secretary’s report is in Smitlr Hearings, Vol. II, No. 16, p. 708. 
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macliinery for tlie settlement of disputes. When the Congress 
yielded to tlie pressure which forced the passage of the Act, it 
only appnn ed a generally conceded right and created the ma- 
chinery for enforcing that right without sufficient endeavor to 
provide for the disposition or resolution of the extremely difficult 
minority problem. That problem, let it be remembered and em- 
phasized, crops up in relation to the closed-shop issue, the run-off 
election, the' majority rule, and the unit problem. The minority 
problem is iudc'ed the crystallization of the central controversy 
tliat has alway s plagued the American labor movement, and in 
the future it will continue to constitute a test of the statesmanship 
of the most intelligent and sophisticated persons in the field of 
emplo}'er-emplo\'ee relations. 

A legisluti\'e statement, if only because in a government 
grounded in a tlieoretically tripartite division of powers it is a 
legislative statement, should be enacted which would broaden 
permanently the powers of the Board. Legislation which would 
narrow by detail tlie agency’s discretion in the resolution of dif- 
ficult, complex, and intricate problems arising in employer-em- 
ployee relationships is not desirable. The legislative branch may 
also desire to gi\-e consideration to the fact that there is no court 
re\’iew where tlie Board dismisses a complaint; it may, too, wish 
to gis e its attention to the fact that there is no court review if 
the Board refuses to issue a complaint; and there may be a change 
from tlie congressional disregard of the fact that there is no court 
rcN’iew of r(']irt'sentation cases alone. These questions are not 
realh' unicpie to the prolilems of labor relations, but in an impor- 
tant \^■ay they go to the very nature of the relationship of an ad- 
ministrati\ (‘ agenev and the administrative process to the judici- 
ary. Tlie prt'seneti of sucli issues clearly demonstrates that broad 
gc'iu'ralizations regarding the administrative process and par- 
ticular administI•ati^■(‘ agencies lose meaning upon analysis; only 
b\ t'losc' and detuih'd study of the legislation and the substantive 
pr<jblcins iiu oU eJ does any one administrative agency’s character 
lend it.self to conclusi\-e statements which, indeed, will become 
iiix'alitl in a short time as the agency, if effective, shifts its policies 
to sneet .shifting factual situations. 

hurtlu'r. there wa.s and is need for congressional reexamination 
of the whol(* rr'lationship of the employer, the employee, the 
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union, and the state. Probably gone is the notion that the state 
will not intervene in employer-employee relations. It is no longer 
a question as to whether or not the state will intervene, but rather 
what form of intervention the state shall take. The whole de- 
velopment of labor relations, and the place of organized labor 
within the economy, will be profoundly affected by the attitude, 
approach, and contemplation of public officers as to the rela- 
tionship of the state to employers and employees. This detailed 
study calls up for examination the very important question: Can 
a Board having the character in contemplation and action such as 
the Board possesses, be confined merely to protection, or is not 
such a Board inexorably, by force of events, situations, and ful- 
fillment of its duty to the expressed policy, driven into a broader 
sphere of activity? And if so, what are the implications? The 
Board certainly performs in part as a labor court, and its policies 
do affect the force and character of the labor movement. Is the 
future of organized labor in this country to be dominated by 
governmental control from the top down, rather than the de- 
velopment of employer-employee relationships to be the result of 
a growth from the bottom up? Is the Wagner Act, passed in 
order to promote what has been described as democratic activity, 
to be a force which will destroy the democracy it was set up to 
protect? If the Act continues to succeed it must mean that men 
will be protected and union organization will be encouraged so 
that collective bargaining will increase. Collective bargaining 
must postulate organized groups on both sides, and when this be- 
comes more crystallized the state can not nor will not stand by as 
an interested onlooker. 

It may well be that logically separable legislation should l>e 
enacted by the Congress that will be directed toward tlie ex- 
cesses of labor unions. It may be that the whole of the employer- 
employee picture should include more “two-sidedness,” to be 
accomplished, perhaps, by legislation similar to that passed by 
various states. Union coercion might be tempered by incorporat- 
ing in the Wagner Act the right “to join or not to join” in place of 
the present “to join.” The miserable practice of cross-picketing 
may need limitation. It may be that legislation should be passed 
which would deal with the closed-shop issue and the majoritv- 
rule issue. These are all questions which may require separate 
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legislation, but great caution should be exercised. Already, as a 
practical matter, the Board is much more in the field of labor re- 
lations than was contemplated. If the Board is to be given addi- 
tional responsibility, it should be in the direction of expanding 
its powers of arbitration, broadly conceived. For the expansion 
of such power would mean the maximization of discretion for 
minimum governmental control in the field of labor relations, and 
better union-management relations would be built from the bot- 
tom up rather tlian from the top down. 

The Act s encouragement to the process of collective bargain- 
ing has nn'ant tliat Llie Board has regarded itself as building a set 
of precedents and principles as to what is right and lawful and 
what is wrong and unlawful in labor relations, a kind of common 
law. This may mean more inflexibility and friction, which in a 
sense is a price? that comes with governmental control. The de- 
sirable flexibilih’ in labor relations can be maximized only if 
the administrati\ e agency seeks the same flexibility in labor re- 
lations that it seeks for its own operations. And that must mean a 
minimum of “pix'cedents” and ‘principles.” 

Reliance for the maintenance of flexible adjustment must be 
placed upon the administrative agency. The judiciary’s law- 
making has demonstrated that reliance can not be placed upon 
the wholly judicial process to do that which in theory it was 
never supposed to do. The legislature might, with prescience, 
detail an enactment to meet all future conditions. It might go to 
the otlier extreme and admit inability to deal with the problems. 
In fact, it has followt'd the only intelligent course available: It 
has recognized a broad public objective and relied upon experts 
to implement the objcctivt*. If the legislature erred, it was not 
in inclusion but in exclusion. Discretion in abundance the Board 
is now gi\'c'n l)v the scope of the Act; but the scope should be 
widened to re(‘Oguize that labor relations often have need of 
conciliation, mediation, or arbitration in order best to develop 
with tlie maximum of freedom and responsibility. The Board, 
whiclj is (Experienced and qualified, is named a Relations Board. 
It could l)c that if its functions were to be expanded. 



Chapter XXIV. THE BOARD AND THE 
ADMINISTRATIVE PROCESS 


As applied to the Board, the shibboleths of 1940 formed a 
pungent parade that matched the shibboleths flung at preceding 
administrative agencies. To justify the destruction of the admin- 
istrative process, some of the popular phrases revived and em- 
phasized were: “The basic elements of fair play”; “Administra- 
tive absolutism”; “Judge, Jury, and Prosecutor”; and “Separation 
of powers.” Such phrases are meant to apply to the tripartite 
division of powers making up the representative government, for 
the administrative method of control combines in one agency the 
executive, the legislative, and the judicial functions. Made nec- 
essary by the demonstrated inability of the judiciary to function 
so as to make law have individual meaning in a social setting 
where traditional governmental machinery clashed with chang- 
ing economic processes, the administrative method of control may 
be in part regarded as an answer to Marxism and a manifestation 
of the logic that government control may mean not less but more 
freedom. 

Whether such a method of economic control is successful 
should no longer be a major issue, as unfortunately it seems to 
be. Present studies of the method should be devoted to search- 
ing out weaknesses in order that improvements may be brought. 
The method will not be improved by divorcing the combined 
functions, for divorce would only reestablish the inflexibilit\-, 
the inexpertness, the lack of continuity, and the slowness which 
constituted the raison cV etre for the development of the adminis- 
trative method. 

Those who have opposed tire Act, and more particularly those 
who would change the administrative process, have attempted to 
: 47 ^ 
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characterize the administrative method of control as “judicial,” 
“legislative,” or as “executive.” But the administrative method 
of control is, in its entirety and without gaps, a process; and as an 
organic process the method defies a separation of functions into 
neat categories. Its character is a blend of the tripartite division 
of powers. This is well demonstrated by the Board. 

Unlike some administrative agencies, tlie Board makes no rules 
or regulations having the force of substantive law. The substan- 
tive law is given and the Boards rules and regulations relate 
only to practice before the Board and procedure in cases. It 
can ]iot be said, hov'ever, that the Board has no siiblegislative 
powers. The substanti\’e law is stated in the Act, but the state- 
ments are broad in character and have been shown to be ap- 
plicable to situations that tlie legislative could not and did not 
foresee. Tins, of course, is in the best practice of the laws creat- 
ing adrninistratix'e agencies, for the legislative, realizing that it 
can not foresee all possible situations, leaves to the established 
agency the task of detailed application of the law. Thus, the 
agenc}' may indi\ idualize and particularize cases against a back- 
ground of statutorily^ announced public will, and in that sense 
the Board interprets violations of that portion of the law proscrib- 
ing unfair lalror practices and acts in a sublegislative capacity. 
Indeed, tlie annual reports of the Board recount the “Principles 
Establislied”; and although such principles are established in ad- 
judicatory procet'dings relating to past action, the decisions are 
mcnint to establish ]n'inciples which are for practical purposes 
commands for the future. The Board is executive in nature in 
that it udminisli'rs the law, renders decisions, and carries on the 
function of translating Icgi.slative will into factual operation, per- 
haps ill rt'pri'Si'iitation cases, perhaps in unfair labor practice cases, 
or simply in in\ {\stigation. Its judicial character is exposed when, 
upon the record, it makes a decision involving the conflict that 
arisc.s’ h<'lw(’cn private rights and public interests. But it has 
onK' judic'ial character — ^that is, it is (^twsi-judicial, not judicial’ 
'File Board initiates a proceeding, but once it has made a decision 

' "A prvKt’fdiug (>f this sort ret j airing the taking and weighing of (>\ idenee, de- 
tf‘rniiuatii*Tjs of f.u't hased upon the consideration of the evidence, and the making 
uf an order supported In' .such findings, has a quality resembling that of a judicial 
prot ceding. Hence it i'a frecjuentlv de.scribed as a proceeding of a quasi judicial 
character.” . I'. S., 298'U. S. 468 (1936). 
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upon the record it must rely upon the wholly judicial process to 
have its decision translated into positive action in the absence of 
voluntary compliance. 

If the administrative method of control is regarded only as 
combining three categories which, by even the narrowest view, 
have never been sharply demarcated one from the other; if it is 
thought that when the Board investigates it is acting in a legisla- 
tive capacity but not judicial; if the judicial function of the 
Board is regarded as beginning only when the three Board mem- 
bers sit down with the record; then the whole sweep of the ad- 
ministrative method is lost, and attempts to label certain parts of 
Board action as “judicial” or “legislative” or “administrative” will 
lead to befuddlement, misunderstanding, and confusion. The 
protruding and striking nature of this method of economic con- 
trol is that there is centered in one informed group the respon- 
sibility of determining in light of facts just what the scope of the 
agency’s action shall be in order to effectuate the broadly given 
public purpose. It would be indeed a burden on the imagination 
to suppose that an agency, charged by and responsible to the 
public for the implementation of given policy, would be ex- 
pected to separate its combined functions in order to be all things 
to all congressmen; to suppose that, for example, investigation 
carried on as an “administrative” activity has essential meaning 
apart from the quasi-judicial function which is the reason for the 
investigation; to suppose that, even if it were possible to do so, 
it would be desirable to segregate functions; for the agency is an 
arm of the legislature and an arm of the judiciary, and it, is ad- 
junctive to each as each is to the other. It may be possible to 
conceive of a stage of the administrative process standing by it- 
self. Perhaps investigation is administrative in character; per- 
haps a determination of the Board as to a past action, made upon 
the record, is of judicial character; and perhaps the similaritv of 
treatment accorded similar cases and the continuity of principles 
in decisions are of legislative character. But that each stage 
standing by itself is of no major significance, that the process is 
an enveloping entity that has character unique to itself is ap- 
parent when it is reflected that no stage is ever dissociated from 
the preceding or following stages. Once the agency moves at all 
to regulate, then it moves completely and in toto. And if the ac- 
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tion which gave rise to the movement is resolved prior to the 
actual decision stage, that would not merit a conclusion that no 
judicial character was involved in the proceeding. The character 
of the agency is always present even if not always manifested in 
action. 

In its broadest sense, the administrative method of control 
means government by experts, law as scientific method. Its es- 
sence is skepticism, flexibility, realism, and a recognition of the 
need for the body politic to realize and comprehend in the. fullest 
sense tliat the economic processes, the law, and the government 
are not apart froni reality. The urgent and pressing problem that 
is brought by the administrative method of control is still the 
struggle that ensues when legal absolutism, with its inability to 
adapt and its consequent social lags, meets the growing scientific 
law that is embodied in the administrative process and in the tra- 
dition of Holmes, Brandeis, and Cardozo.^ Emanating from the 
struggle is the fear that the administrative method of control ul- 
timately must mean “government by men and not by law.” Law 
always must be implemented; government has never been and 
can not be law alone; but if it could be, and if the choice 
had to be made between government by law, which would be 
atavistic, and government by men in the sense of an extension 
of tlie administrative process, then tliere would be no worthy 
alternatix e; TIk^ administrative method of control would remain 
to regulate the economic processes so as to reconcile them to the 
political institutions which are regarded as desirable. 

Hie jnospeetive growth of the administrative process should 
cause no additional and undue fear that traditional legal values 
^ will be' impaired, for the courts as much as or more than ever 
stand guard o\’er the principle and tradition that is the Rubicon 
of all adminislratix'e control: The right of every citizen to rely 
upon a court of law to .say whether the proper law has been 
prop('rb' applied to the individual and particular case, and the 
riglit of e\'{'rv citizen to have the court review the procedure 
!>%' w'liich the citizen has had his specialized case handled by a 
specialized agency. 

The jurisprudential conflict between legal absolutism and the 

“SfieiK-i'” and “scientific" here are, used to refer to the intellectual approach of 
uhfectiv ity, not to the classificutory idea of “science.” 
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newer scientific approach had its counterpart within the Board 
and its interpretation of its task, for there was an intellectual 
cleavage as to the Board approach. One approach, wfiiich was 
adopted, was to regard the Board’s task to be the enforcement of 
the Act as written, including the statement of the conditions 
which gave rise to the Act, the ultimate objectives of the Act, 
and such positive action as was needed. This approach would 
perhaps mean settlement where possible, but above all the Board 
would enforce the Act and rely upon the courts to substantiate 
Board interpretations. Not depending upon sensationalism, and 
believing in but regarding as useless an educational campaign 
of employers as a primary means of implementing congressional 
will, the Board’s approach was not conciliatory, mediatory, edu- 
cational, nor indeed hardly anything but legal, an approach that 
stamped the Board and characterized its procedure throughout 
approximately its first five years. 

This legalistic approach differs qualitatively from another 
legalistic approach that refers to the administrative agency read- 
ing its act to find limitations rather than powers." Here, with 
the enforcement objectiye adopted, the Board searched the Act 
for powers of action, not for limitations upon its actions. But 
further, the approach adopted by the National Labor Relations 
Board was the result of a concern and a realization that the hope 
and life of the Board in labor relations, and as an outstanding 
agency of administrative control that cut across all fields of in- 
dustrial life and therefore carried implications for the future of 
the administrative process, was to be dependent to a large ex- 
tent upon what the courts would decide as to the law, how the 
courts would view the records, and how the procedural processes ^ 
of the agency would be judged. Not only were the industrial 
rights of millions of workingmen involved, but the implications 
that severe court reversals would hold for the entire administi-a- 
tive method of economic control were tremendous. Moreover, 
the Board’s choice of approach was verified and reenforced by 
the attacks of the opposition. The opponents attacked legalisti- 
cally, and such an attack can be met only with legal armor. 

■" Cf. James M. Landis, The Ad77iinistratwe Process, Yale Uni\'crsity Press, p. 75. 
Dean Landis characterizes as “legalistic” that administrati\-e approach tliat seeks 
limitations rather than powers through statute interpretation. 
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Once launched, the Board could scarcely turn back; hence 
throughout the first five years came charges of delay, charges that 
the Board was interested only in legal records and in making such 
records impregnable, charges that the Board was more interested 
in its court record than in the resolution of disputes. Came, too, 
the inevitable realization that even if the Board were acting with 
legal acumen and legal completeness, if the Board were primarily 
judicial and only secondarily interested in settlement of disputes, 
which function the Board was never legislatively empowered to 
carry on, then the Board and its agents by the nature of the public 
problem would be driven into the paradoxical position of per- 
forming in a manner not judicial and not legalistic. There would 
be, for example, settlements when a decision had been rendered, 
or attempts to settle a dispute by mediation. This, of course, was 
to be the origin of much criticism against the Board: It adopted 
theoretically the legalistic approach and then factually it often 
acted ill a cpiasi-judicial capacity, holding, however, ever ready 
the power to initiate formal action. This is not a definitive ex- 
planation of the Board s course of action throughout its first five 
years; but the Board’s direction of movement through its major 
personalities was based upon the proposition that enforcement 
was the keynote and investigation was important only because of 
enforcement, and most of the personnel emphasized the judicial 
aspect of the Board. It is in that sense that the Board used a 
legalistic approach. The objective was to build by decision a 
bod\’ of labor law that would apply to labor relations, and this 
could be accomjdished only by legal perfection. But there 
might also ha^'e lieen the consideration that if the Board were to 
act primarih’^ as judges and build a body of precedent, then the 
Boai'd might ha\ e bc'cn surrounded with more appropriate legal 
trappings to cmdow it with the dressing of a court and thereby 
keep it more in character. 

If this legalistic approach is combined with a basic and funda- 
mental inter])retation that regarded the Wagner Act as requiring 
the Board to take positive, forceful, and widespread action in or- 
der to maximize benefits, not simply fill breaches, for labor, then 
the board's first fi\'e years are understandable. If the adminis- 
trati\'t‘ metliod of control is characterized by flexibility, by cour- 
age, 1))' skepticism, by sophistication, by a detennination to be 
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realistic and read the law so as to permit steps to be taken re- 
garded by the agency as necessary to fulfill the public purpose, 
without running afoul the courts, then the Board fitted its tech- 
nique to the conceptual design. In adopting an approach made 
necessary by the milieu and in reading the law in its broadest 
sense so as to have justification for positi\’e and forceful action, 
the Board accepted and carried its stewardship. 

Another approach which could have ].:)eeii taken and whicli 
gained prominence within the Board near the end of its fifth year 
would have emphasized investigation and minimized the judicial 
character of the Board.' This approach would probal)ly lead to 

^ In a letter reproduced in the Smith Hearings, Board member Leisorson made 
clear what he regarded as Board deficiencies: (1) A misconception by the Board 
and its lawyers as to the basic purposes of the Act; and (2) poor administration. 
Poor administration was said to result from the fact tliat the Board was a ^'erv 
large organization with inadequate technical knowledge of management, organiza- 
tion, and administration. There w’as no efficient system for direction and super- 
vision of the large and scattered staff. 

The Board’s basic misconception was said to be the view that the Board had 
prosecuting and judicial functions. Mr. Leiserson wrote; 

“We are really a branch of the Congress for in\’estigation and fact-finding pur- 
poses similar to the Interstate Commerce Commission. , . . [Congress] mereh^ 
created the Board for the purpose of in\’estigating and finding whether emplo^’ers 
are pursuing the old practices and if they are the Board is given the authority to 
order them to cease those old practices and to pursue the new practices. . . . 

“The Board and its lawyers can’t seem to grasp this idea. Essential!}' the}' 
really agree . . . that we do have prosecuting and judicial functions. ... If I 
thought that we had prosecuting and judicial functions here I would not trust lU}'- 
self to keep them separate, . . . [The lawyers] have no understanding of the 
method of inquiry or in^’estigation that we call ecoiuunical or social ri:search. . . . 
The lawyers identify the investigation with the hearing; they call it a trial. The 
actual careful investigation drat is done before the hearing they consider mere 
preparation such as a prosecuting attorney would do. 

“The problem is really more far-reaching than the N.L.R.B. itself. It thrt'ateus 
the whole idea of scientific investigation and administrati\'e control. . . Smitii 
Hearings, Vol. IV, No. 2, pp, 72-73. 

General Counsel Fahy of the Board objected to Mr. Lciserson’s \’ieu': 

“I should like to say generally that in unfair labor practice cases ... it i.s my 
opinion that Dr. Leiserson’s views . . . have no relation to realit}’ and are im- 
possible of acceptance. The proceedings required by Congrc'ss itself in unfair 
labor practice cases in the absence of settlement are ad\'cr.sary in nature and can- 
not be carried through merely by social or economic research. I’lie <}uestion is a 
question of fact in most of these cases as to whether the party proceeded a.gainst 
lias committed one of the . . . practices condemned by .statute. ...” 

“I admit the ncce.s.sity, in some cases, and the desirability ... of social and 
economic research, but that does not change the character of proceedings in which 
tlie person is accused of violating the law to an ex parte iiwestigation, as distinct 
from proceedings adversary in character. Our unfair labor proci'cdings being ad- 
versary in character, procedural due process must be complied with under the law.s 
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settlement, to conciliation, to mediation. In a sense it would be 
negative. Probably in the investigation stage there would be 
more effort exerted to find a basis for settlement. Perhaps such 
an approach would be flexible and have resiliency. It would also 
recognize that, on the whole, employers have always been anti- 
union; and, contrary to the legalistic approach, the education of 
employers would be an important activity. Labor relations 
would be less in danger of channelization than they were under 
an approach which emphasized legal thoroughness and the estab- 
lishment of principles, and labor relations might better emanate 
from the bottom up instead of the top down. But such a view 
would look to the Act not in the spirit of maximum powers and 
action in order to maximize benefits, but rather to find limitations 
upon the agency so as to keep it within a narrower sphere of ac- 
tion. If this occurred, then the administrative agency here might 
lose its character of being a highly resilient, extremely flexible, 
and mobile method of control, with the ability to move quickly to 
economic troulrle areas in order to bring to bear its powers of 
interpretation and to promote the public will. 

Under this approach the Board s trial examiner might be re- 
garded as having more of an investigative function and less a 
judicial function; there might be no paradox of the trial ex- 
aminer’s having instructions on the one hand to maintain a ju- 
dicial appearance, and on the other hand to ascertain the facts by 

atici iinclt'v till' constitution. Therefore, Congress it.self provided for a complaint, 
iin answer, aufl u hearing in whkih parties could be represented and introduce rele- 
\ ant testimony. . . . Without such hearing or trial the Board could not have com- 
plied with the .statute or the r(3cpiirements of due process. Our practice has been 
built up with this in mind, so as to permit the fullest opportunity for the party pro- 
ceeded against to know with what unlawful act he is charged and to have an op- 
portunity to defend. . . 

"To indict tlit^ Board or its legal staff for following the requirements with re- 
spect lo ])rocednre contained in the statute itself and required by tiie Constitution, 
by ufldrding a trial i.s, to mo, fantastic. ... 

"Now notwitlistanding the adversary chivracter of the proceedings, it is well set- 
tled, too,’ tliat the eoml>ination of the function of prosecution or presentation of 
e\idence with the function of decision in one organization ... is valid. Our 
wlnde admini.strati\ e law is Iniilt upon tliat premise. So that when the Board as a 
matter of fairne.ss separates these functions within the one overall organization, it 
in no sense accepts the premise that there must be a furtlier separation of the func- 
tions into separate organizations. . , . The delegation of separate functions within 
tlie organization ac-cepts the premise that these functions may be combined in one 
organization. It does not accept the premise that they must be separated into 
.separate agencies.” Smith Hearings, Vol. IV, No. 11, p. 332. 
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taking an active part in the hearing. The hearing itself would 
perhaps be regarded as an investigation, not as an adversary 
proceeding. The legal record might be less important, too, under 
this approach; and before the courts the agency might find that 
its record was less impressive. It might follow that compliance 
with the Act would diminish, for whether one agrees or disagrees 
with the legalistic approach that was taken, one can not Init 
agree that, more than anything else in the face of the continuous 
and unfair attacks brought against the Board, the impressive 
court record has been the one Board triumph that the opposition 
could not destroy and in the absence of which there would long 
ago have been severe changes in the Act and the Board. This 
fact, and the Board’s recognition of the risks of any alternative 
approach, must be offered in support of the agency when criti- 
cism is brought that the Board, which employed legal craftsmen 
who knew but little about labor relations, adopted the legalistic 
approach. 

The investigative approach would give the appearance of mov- 
ing rapidly rather than slowly, for the legalistic approach en- 
deavored to promulgate principles to be followed as rapidly as 
cases permitted, while the investigative approach would prob- 
ably mean attempts to avoid decision-making through effecting 
reconciliation of die conflicts. The investigative approach might 
also lead to a better development of labor relations in the sense 
that cooperation thrives better in a nonlegalistic atmosphere tliat 
is not charged with the court cases won or lost. On the other 
hand, the legalistic approach, which included within it that in- 
terpretation which regarded the Act as a mandate to tlie Board 
to maximize the benefits offered by the Act, did undoul)tedIy 
bring realistic and widespread rights to those whom the Act was 
meant to protect. 

The legalistic approach should not be vievx'd as a reason for 
criticism of the Act and of the Board, for most of the opposition 
would have been present and pronounced whatever tlie ap]:)roacli 
would have been; and this is true not only of the Board but also 
of all administrative agencies at their inception regardless of the 
scope and intensity of their activity. It will never be clear that 
positive, forceful, courageous, and independent enforcement of 
the statute was not the better alternative. On balance and in 
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retrospect the legalistic approach appears at least as good as, if 
not better than, the investigative approach. In any event, the 
Board and its experience have demonstrated that, at least in the 
labor field, not all administrative agencies fit the neat dichotomy 
of being either strictly policing or charged with promoting the 
proper functioning of an industry. The Board began operating 
with negative character but quickly found that realistic policing 
meant that it must also promote or encourage practices and 
policies in one category of all industry, so that the diehotomy was 
broken down by the merging of policing and promotion activity 
and the Board’s carrying on both.” 

Each administrative agency is a special case, so that attempts 
to standardize and generalize are likely to be erroneous. It ap- 
pears that for the Board the policies formulated can not be the 
criterion on which to pass judgment as to the Board’s steward- 
ship.'' This agency deliberately worked legalistically; there was 
no general pul.)lic support for the Act under which the agency 
operated; the public’s knowledge of the agency, the Act, the 
record, and the source of the agency’s opposition, was small and 
inaccurate. Policies formulated by the Board were always com- 
peting policies; and the Board itself, as well as scholars and 
others who conscientiously sought solutions, recognized the va- 
lidity of alternatives. Here it seems that the ultimate judgment 
as to the agency must hinge at least in part upon the decisions 
made upon the record rather than upon the fomiulated policies. 
And it is only by a close consideration and a greatly detailed study 
of cases and the internal structure and operation of the Board 
that it Irecomes clear that the Board’s stewardship has been ad- 
mirable and that praise is due the agency for its work. 

The National Labor Relations Board was not the first Federal 
control agency in the field of labor relations. It is, however, the 
most extensive both in function and size, and the policies fonnu- 
lated and enunciated will be more far-reaching than those pro- 
mulgated by any similar Board in the field of labor relations. 

This study has endeavored to portray the many competing 
policies always confronting the Board, the pressure groups and 
their interests, the efforts of the Board to meet the demands made 

•■'Cf. James M. Landis, The Administrative Process, Yale University Press, pp. 
16~2.3. 

pp, 38-39. 
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upon it, the ignorance and lack of knowledge by many of those 
who would abolish or change the Board, the Board’s own internal 
operations, its key personnel, and its turbulent development over 
the first five years. If judgment must be passed, then it may be 
said that the Board has carried on and extended the best tradi- 
tions of the administrative method of control. 

Conclusion 

This judgment is not meant to ignore the realities of inade- 
quacies and deficiencies. Some may disagree with approach and 
interpretation, with management and organization, with policies 
and principles, with scope and purpose; but all who study the 
Board must agree that the Board possessed deliberation, studied 
consideration, courage, honesty, and a laudable independence 
that ignored properly but respectfully the legislative blasphemy, 
the blustering of organized labor, and the bleats of both the legal 
profession and the employers. And it may be said that with 
realism, discrimination, and sophistication grounded in experi- 
ence, the Board showed consistently that most of the attacks 
launched against its procedure were in truth launched against 
the public policy itself. 

It may be true that internal management was grossly inefficient, 
that internal stubbornness prevented procedural changes that 
would have improved the immediate handling of cases, and that 
overcentralization was present and is to be criticized because of 
the delay that occurred in the handling of cases. But it is also 
true that the ineflSeiency was short-run and not long-run, that the 
Board’s short-run inefiBciency and overcentralization will yield 
benefits over years, and that the individualization of cases does 
not lend itself to mass-production processes and at the same time 
secure judicial verification and justice for the parties in\'oh ed. 

If there was too much legalism, there were also the splendid 
court record and too much rather than too little due process. 

If the Board was too secretive with employers, it \mis because 
it knew from experience that it must be; and the legal “Sw’-ord of 
Damocles” was certainly not original nor unique with the Board. 

If the Board employed too many “socially creative” persons, 
it was because the Board insisted that the personnel be biased in 
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favor of tile Act they had to implement. If too many legal crafts- 
men were employed and not enough labor experts, it was because 
the Board chose the legalistic approach and craftsmen had to be 
employed. 

If the Board made enemies of some of those with whom it came 
into contact, and it did, it was because of its straightforwardness 
and acceptance of responsibility and not because of deceit, 
duplicity, or attempts to effect stih rosa and “behind the scenes” 
arrangements and bargains. 

If the Board successfully resisted political pressure, and it did, 
then that is an achievement that in itself should secure the ad- 
miration of impartial observers. If the South’s opposition to 
organized labor manifests itself in influential congressional posi- 
tions and action, this must not screen the fact that the Board’s 
enforcement of the Act was consistently vigorous everywhere. 

If the Board, through its employees, exercised wide discretion, 
and it did, it was not because it violated the Act but because it 
read tlie Act as a mandate to maximize lienefits. Even so, the 
Board’s discretion was not undefined but was restricted to the 
standards set forth in the Act, and the Board had to conform to 
its own published rules and regulations. 

If the Board decisions, and if the formulations of policy which 
constitute the Board’s application of public will to the factual, 
!ndi\-idual, and particular cases, do not fit the public mind, then 
undeseia'cd abuse should not have been heaped upon able and 
conscientious public servants; but rather the legislative branch 
should ha\'e met its responsibility and changed the public policy. 

If it is tliouglit that Board procedure was not more than fair 
and full and did not exceed the requirements of due process as 
{\stal)li.shed o\=^er the years, then it may be reflected that no less 
than a full and fair procedure could possibly have withstood the 
legal onslaught against the Board. 

If there was duplication of function within the Board and if 
attempts to impro\’e internal divisions and operations seem to 
ha^’e come slov^U^ there were also experience, studied judgment, 
limited resources, safety, and protection for the accused in such 
duplication and in the .slowness of improvement. 

If the Board appeared to be lending its support to organized 
labor to such an extent that benefits to the individual seemed 
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incidental, and it did, then that must be laid at the door of the 
legislative; and that appearance will continue until the Act is 
changed. 

If the Board malhandled the bitter feud between the AF of L 
and the CIO, it was not because there was no constant endeavor 
to resolve that mammoth jurisdictional dispute, nor was it be- 
cause the Board aligned itself factionally or failed in scattered 
instances to corral properly its own employees. Ratlier, it was 
because the union organizations abused the very Act that was 
passed for their benefit; they made the Board a victim of their 
own excesses and organizational strife, and they demanded 
“special interest” legislation. 

If the Board made serious errors in judgment, and one would 
suppose that it did so time and again, it was not because effort 
was not made to avoid errors; but rather was it the fact that the 
tremendous burden of cases, over which the Board had small 
control in light of its selected mandate, would be bound to bring 
errors, as must occur in any agency or among any group that is 
endeavoring actively to implement a law. 

If tlie Board may be said to have “created” remedies, which is 
indeed questionable, it was not because of maliciousness but 
because tlie Act and the congressional thought behind the Act 
demanded that it do so. If blame is to be assessed, then it should 
go to the Congress, not to the Board. 

If tlie Board was internally weak in its adjudication procedure, 
it is not apparent in the court record where one would expect to 
find such evidence. If settled cases resulted from “wc'ak” t'ases 
that could not go to court, and some did, this was a deficienc}' 
that the Board itself endeavored to coiTect; and for litcmilly \ ears 
the Board was deeply concerned to make certain that its internal 
adjudication was sound and proper. 

If it is thought that the Board’s legalistic approach was rc- 
sponsible for creating friction, it may be i-emembered that tlie 
Board always endeavored to expand its settlemcMit work. That 
the Board succeeded in this is shown by the cases disposed of 
informally and by the growing volume of consent decrees. 

If the procedure established by the Board was not sulisfacto]-\' 
to litigants, and it was not to some, then the criticism should lie 
laid to the Congress and to the courts, for the Board w\is quick to 
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make the details of its legislatively outlined procedure adhere to 
the courts’ attempts to obtain obser\^ance of those procedural 
safeguards which are at the basis of due process of law. And, of 
course, it is well known that the Board’s procedure is not unique 
to the Board. 

If the Board as an administrative agency failed to fit the pre- 
conceived pattern in the mind of a critic of the administrative 
process, it was not because the Board unfairly diverged from all 
administrative agencies but because the only true pattern of ad- 
ministrative agencies is no pattern. Each agency is predicated 
upon its own unique social and economic facts so that individuali- 
zation may follow. 

If the Board has not acted with mathematical certainty and 
accuracy, and it has not, it is because the Board has pursued its 
task witli skepticism and probability in a setting of shifting and 
flexing economic, political, and social movements that would defy 
any certainty e\'en if the Board had not been charged with a 
function that must be characterized as essentially uncertain. The 
Board was pragmatic, it was objective, it was reasonable, and it 
was realistic. Not only did the Board promote collective bar- 
gaining, but also the Board promoted the scientific spirit that 
would have law and government related to the realism of the 
“here and now.” A positive, active, and objective spirit guiding 
the adjustment of private rights to public interests under our 
existing legal and economic institutions was the major contribu- 
tion of the Board. 
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PUBLIC, NO. 19S, SEVENTY-FOURTH CONGRESS 
NAl’IONAL LABOR RELATIONS ACT 


AN ACT 

To cliniinish tlu' can.s(\s of labor disputes burdening or obstructing 
interstate' and foreign commerce, to create a National Labor Rela- 
tions Board, and {<,)r otlier purposes. 

Bf> it enactcil by the Senate and House of Representatives of the 
United States of America in Congress Assembled, 


P’indings and Policy 

SECTION 1. The denial by emplo}'ers of tlie right of employees to 
oi'gani/.e aiul tile refusal by employers to accept the procedure of 
collecti\ e bargaining lead to strikes and other forms of industrial strife 
())• unrest, wliieh have the intent or the necessary effect of burdening 
or (.ib.structing commerce by (a) impairing the efficiency, safety, or 
operation of tlu* iustrumentalitii's of commerce; (b) occurring in the 
current of commerce; (c) materially affecting, restraining, or con- 
trolling the flow of raw materials or manufactured or processed goods 
from or into the channels of commerce, or the prices of such materials 
or goods in eomme'rc't'; or (d) causing diminution of employment and 
wage.s in sucL \'olimu* as substantially to impair or disrupt the market 
for goods ffowing from or into the channels of commerce. 

The ine(juaiilv of liargaining power between employees who do not 
]iosst*ss full fn-edoin of association or actual libert)' of contract, and 
empkn ers who are tirganized in the corporate or other forms of owner- 
si ii]5 asso(.'iati<in substantially burdens and affects the flow of com- 
merei', and tends to aggravate recurrent business depressions, by de- 
pressing wage ratt's and tiie purchasing power of wage earners in 
industrv and hv preventing the stabilization of competitive wage rates 
and wtnking I’tinditioiis within and between industries. 

E\perii‘uce has proved that protection by law of the right of em- 
ploua'S to {)rgauize and bargain collectively safeguards commerce 
from iujurw impairment, or intemiptioHj and promotes the flow of 
489 ■ ■ 
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commerce by removing certain recognized vsources ol: industrial strife 
and unrest, by encouraging practices fundamental to the friendly 
adjustment of industrial disputes arising out of differences as to wages, 
hours, or other working conditions, and by restoring equality of bar- 
gaining power between employers and employees. 

It is hereby declared to be the policy of the United States to elimi- 
nate the causes of certain substantial obstructions to the free flow of 
commerce and to mitigate and eliminate these obstructions when they 
have occurred by encouraging tlie practice and pi'ocedure of collective 
bargaining and by protecting the exercise by workers of full freedom 
of association, self-organization, and designation of representatives of 
their own choosing, for the purpose of negotiating the terms and con- 
ditions of their employment or other mutual aid or protection. 

Definitions 

SEC. 2. When used in this Act — 

( 1 ) The term “person” includes one or more individuals, partner- 
ships, associations, corporations, legal representatives, trustee.s, trus- 
tees in bankruptcy, or receivers. 

( 2 ) The term “employer” includes any person acting in the interest 
of an employer, directly or indirectly, but shall not include the United 
States, or any State or political subdivision tlrereof, or any person 
subject to the Railway Labor Act, as amended from time to time, or 
any labor organization (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of such labor organiza- 
tion. 

(3) The term “employee” shall include any employee, and shall 
not be limited to tlie employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual whose 
work has ceased as a consequence of, or in connection with, an)’ 
current labor dispute or because of any unfair labor practice, and who 
has not obtained any other regular and substantially equivalent em- 
ployment, but shall not include any individual employed as an agri- 
cultural laborer, or in the domestic service of any famil)’ or person at 
his home, or any individual employed by his parent or spouse. 

(4) The term “representative” includes any individual or labor 
organization. 

( 5 ) The term “labor organization” means any organization of am' 
kind, or any agency or employee representation committee or plan, in 
which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances. 
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labor disputes, wages, rates of pay, hours of employment, or conditions 
of work. 

(6) The term ‘eommerce” means trade, traffic, commerce, trans- 
portation, or communication among the several States, or between the 
District of Columbia or any Territory of the United States and any 
State or other Territor}', or between any foreign country and any State, 
Territory, or the District of Columbia, or within the District of Co- 
lumbia or an\' Territory, or between points in the same State but 
through any other State or any Territory or the District of Columbia 
or any foreign country. 

(7) The term “aflbcting commerce” means in commerce, or bur- 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or obstruct- 
ing commerce or tlie free flow of commerce. 

( 8 ) The term “unfair labor practice” means any unfair labor prac- 
tice listed in section S. 

( 9 ) The term “labor dispute” includes any controversy concerning 
terms, tenure, or conditions of employment, or concerning the associa- 
tion or representation of persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or conditions of employment, 
regardless of whether the disputants stand in the j)roximate relation 
of employer and employee. 

(.10) The term “National Labor Relations Board” means the Na- 
tional Labor Relations Board created by section 3 of this Act. 

(11) The term “old Board” means the National Labor Relations 
Board established by Execiiti\?-e Order Numbered 6763 of the Presi- 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 11S3), and reestablished and con- 
tinued bv Executive Order Numbered 7074 of the President of June 15, 
1935, pursuant to Title I of the National Industrial Recovery Act (48 
Stat. 195 ) as amended and continued by Senate Joint Resolution 133 
ap])ro\’ed June 14, 1935. 

National Labor Relations Board 

SlfCk 3. (a) Tlun-e is hereby created a board, to bo known as the 
“National Labor Relations Board” (hereinafter referred to as the 
“Board”), which shall be composed of three members, who shall be 
appointed by the President, by and with the advice and consent of the 
Senate. One of the original members shall be appointed for a term 
of one year, one for a term of three years, and one for a term of five 
years, Init their successors shall be appointed for terms of five years 
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each, except that any individual chosen to fill a vacancy shall be ap- 
pointed only for the unexpu’ed term of the member whom he shall 
succeed. The President shall designate one member to serve as chair- 
man of the Board. Any member of the Board may be removed by the 
President, upon notice and hearing, for neglect of duty or malfeasance 
in office, but for no other cause. 

(b) A vacancy in the Board shall not impair the right of the re- 
maining members to exercise all the powers of the Board, and two 
members of the Board shall, at all times, constitute a quorum. The 
Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail tlie cases 
it has heard, the decisions it has rendered, the names, salaries, and 
duties of all employees and officers in the employ or under the super- 
vision of the Board, and an account of all moneys it has disbursed. 

SEC, 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not en- 
gage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of the civil~ser\nce 
laws but subject to the Classification Act of 1923, as amended, an 
executive secretary, and such attorneys, examiners, and regional di- 
rectors, and shall appoint such other employees with regard to existing 
laws applicable to the employment and compensation of officers and 
employees of the United States, as it may from time to time find neces- 
sary for the proper performance of its duties and as may be from time 
to time appropriated for by Congress. The Board may establish or 
utilize such regional, local, or other agencies, and utilize such \’ohm- 
tary and uncompensated services, as may from time to time be needed. 
Attorneys appointed under this section may, at tlie direction of the 
Board, appear for and represent the Board in any case in court. Noth- 
ing in this Act shall be construed to authorize the Board to appoint 
individuals for the purpose of conciliation or mediation (or for sta- 
tistical work), where such service may be obtained from the Depart- 
ment of Labor. 

(b) Upon the appointment of the three original members oi' tlui 
Board and the designation of its chairman, the old Board shall ceasc' 
to exist. All employees of the old Board shall be transferrt'd to and 
become employees of die Board with salaries undtn- the Classification 
Act of 1923, as amended, without acquiring by such transfi'r a perma- 
nent or civil-service status. All records, papers, and property of the 
Board, and all unexpended funds and appropriations for tlie use and 
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maintenance of the old Board shall become funds and appropriations 
available to be expended by the Board in the exercise of the powers, 
authority, and duties conferred on it by this Act. 

( c ) All of the expenses of the Board, including all necessary travel- 
ing and subsistence expenses outside the District of Columbia incurred 
by the members or employees of the Board under its orders, shall be 
allowed and paid on the presentation of itemized vouchers therefor 
approved by the Board or by any individual it designates for that 
purpose. 

SEiG. 5. The principal office of the Board shall be in the District of 
Columlria, but it may meet and exercise any or all of its powers at any 
other place. The Board may, by one or more of its members or by 
such agents or agencies as it may designate, prosecute any inquiry 
necessary to its functions in any part of the United States. A member 
who participates in such an inquiry shall not be disqualified from 
subsequently participating in a decision of the Board in the same case. 

SEC. 6. (a) The Board .shall have authority from time to time to 
make, amend, and rescind such rules and regulations as may be neces- 
sary to carry out the provisions of this Act. Such rules and regulations 
shall l)e effective upon publication in the manner which the Board 
shall prescribe. 


Rights of Employees 

SEC. 7. Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through rep- 
reseiitati\ es of their own choosing, and to engage in concerted ac- 
ti\'ities. for the purpose of collective bargaining or other mutual aid 
or prott'ction. 

SEC. S. It shall be an unfair labor practice for an employer — 

( 1 ) To interh'rc with, restrain, or coerce employees in the exercise 
of the rights guaranh'cd in section 7. 

i'l) To dominate or interfere with the formation or administration 
of anv labor organization or contribute financial or other support to it: 
ProvidccL That subject to rules and regulations made and published 
by tile Board pursuant to section 6(a), an employer shall not be pro- 
hibited from permitting employees to confer with him during working 
hours without lo.ss of time or pay- 

(3) By discrimination in regard to hire or tenure of employment 
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or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided, That nothing in this 
Act, or in the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, secs. 701-712), as amended from time to time, or in any code 
or agreement approved or prescribed thereunder, or in any other 
statute of the United States, shall preclude an employer from making 
an agreement with a labor organization (not established, maintained, 
or assisted by any action defined in this Act as an unfair labor prac- 
tice) to require as a condition of employment membership therein, if 
such labor organization is the representative of the employees as pro- 
vided in section 9(a), in the appropriate collective bargaining unit 
covered by such agreement when made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representative.s of 
his employees, subject to the provisions of Section 9(a). 

Representatives and Elections 

SEC. 9. (a) Representatives designated or selected for tlie purpo.ses 
of collective bargaining by the majority of the employees in a unit 
appropriate for such purposes, shall be the exclusive representatix-es 
of all the employees in such unit for tlie purposes of collective liar- 
gaining in re.spect to rates of pay, wages, hours of emplo^'ment, or 
other conditions of employment: Provided, That any individual em- 
ployee or a group of employees shall have the right at any tinu? to 
present grievances to their employer. 

(b) The Board shall decide in each ca.se whether, in orch’r to insure 
to employees the full benefit of tlieir right to self-organization anti to 
collective bargaining, and otherwise to effectuatt^ tlu' policies «>i this 
Act, the unit appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or subdivision tiiert'of. 

(c) Whenever a question affecting commerce arises conctauing tlu' 
representation of employees, the Board may invc'sHgate sucli cfan- 
troversy and certify to the parties, in writing, the name or luunt's of 
the representatives that have been designated or selected. Iji un\- 
such investigation, the Board shall provide for an appropriate hearing 
upon due notice, either in conjunction with a proceeding inuhn- sec- 
tion 10 or otherwise, and may take a secret ballot of emplov<‘es, or 
utilize any other suitable method to ascertain such reprc.sentatixa's. 

(d) Whenever an order of the Board made pursuant to section 10 
(c) is based in whole or in part upon facts certified following an in- 
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vestigation pursuant to subsection (c) of this section, and there is a 
petition for the enforcement or review of such order, such certification 
and the record of such investigation shall be included in the transcript 
of the entire record required to be filed under subsections 10(e) or 
10(f), and thereupon the decree of the court enforcing, modifying, 
or setting aside in whole or in part the order of the Board shall be 
made and entered upon the pleadings, testimony, and proceedings 
set forth in sucli transcript. 

Prevention of Unfair Labor Practices 

SEC. 10. (a) The Board is empowered, as hereinafter provided, to 
prevent any person from engaging in any unfair labor practice (listed 
in section 8 ) affecting commerce* This power shall be exclusive, and 
.shall not be affected by any other means of adjustment, code, law, or 
otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any agent 
or agenc)'' designated by the Board for such purposes, shall have power 
to issue and cause to be served upon such person a complaint stating 
the charges in that respect, and containing a notice of hearing before 
the Board or a member tliereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after the serv- 
ing of said complaint. Any such complaint may be amended by the 
member, agent, or agency conducting the hearing or tlie Board in its 
discretion at any time prior to the issuance of an order based thereon. 
The person so complained of shall have the right to file an answer to 
the original or amended complaint and to appear in person or other- 
wi.se and give testimony at the place and time fixed in the complaint. 
In the discretion of the member, agent, or agency conducting the 
hearing or the Board, any other person may be allowed to intervene 
in the said proceeding and to present testimony. In any such proceed- 
ing the rules of evidence prevailing in courts of law or equity shall 
nut be controlling. 

( c ) The testimony taken by such member, agent, or agency, or the 
Board shall be reduced to writing and filed with the Board. There- 
after, in its discretion, the Board upon notice may take further testi- 
mony or hear argument. If upon all the testimony taken the Board 
shall be of the opinion that any person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then the 
Board .shall state its findings of fact and shall issue and cause to be 
.served on such person an order requiring .such person to cease and 
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desist from such unfair labor practice, and to take such affirmative 
action, including reinstatement of employees with or without back- 
pay, as will effectuate the policies of this Act. Such order ma)^ further 
require such person to make reports from time to time showing the 
extent to which it has complied with tlie order. If upon all the testi- 
mony taken the Board shall be of the opinion that no person named 
in the complaint has engaged in or is engaging in any such unfair labor 
practice, then die Board shall state its findings of fact and shall issue 
an order dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been filed 
in a court, as hereinafter provided, the Board may at any time, upon 
reasonable notice and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any finding or order made or issued 
by it. 

(e) The Board shall have power to petition any circuit court of 
appeals of the United States (including the Court of Appeals of the 
District of Columbia), or if all the circuit courts of appeals to which 
application may be made are in vacation, any district court of the 
United States (including tlie Supreme Court of the District of Co- 
lumbia), within any circuit or district, respectively, wherein the unfair 
labor practice in question occurred or wherein such person resides or 
transacts business, for the enforcement of such order and for appro- 
priate temporary relief or restraining order, and shall certify and file 
in the court a transcript of the entire record in the proceeding, in- 
cluding the pleadings and testimony upon which such order was 
entered and the findings and order of the Board. Upon such filing, 
the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the ques- 
tion determined tlierein, and shall have powder to grant such temporary 
relief or restraining order as it deems just and proper, and to make and 
enter upon the pleadings, testimony, and proceedings .set fortli in 
such transcript a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board. 
No objection that has not been urged before tlie Board, its membm-, 
agent, or agency, shall be considered by the court, unless the failure 
or neglect to urge .such objection shall be excused because of extraordi- 
nary circumstances. The findings of the Board as to the facts, if sup- 
ported by evidence, shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence and shall show' to the 
satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for the failure to adduce such evi- 
dence in the hearing before the Board, its member, agent, or agencv, 
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the court may order such additional evidence to be taken before the 
Board, its member, agent, or agency, and to be made a part of the 
transcript. The Board may modify its findings as to the facts, or make 
new findings, by reason of additional evidence so taken and filed, and 
it shall file such modified or new findings, which, if supported by evi- 
dence, shall be conclusive, and shall file its recommendations, if any, 
for the modification or setting aside of its original order. The juris- 
diction of the court shall be exclusive and its judgment and decree 
shall be final, except that the same shall be subject to review by the 
appropriate circuit court of appeals if application was made to the 
district court as hereinabove provided, and by the Supreme Court of 
the United States upon writ of certiorari or certification as provided in 
sections 239 and 240 of the Judicial Code, as amended (U. S. C., 
title 28, secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may obtain a review 
of such order in an)' circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the Distiict of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be forth- 
with ser\'ed upon the Board, and thereupon the aggrieved party shall 
file in the court a transcript of the entire record in the proceeding, 
certified by the Board, including the pleading and testimony upon 
which the order complained of was entered and the findings and order 
of tlie Board. Upon such filing, the court shall proceed in tire same 
mtinner as in the case of an application by the Board under subsec- 
tion (e), and shall have the same exclusive jurisdiction to grant to the 
Ih)ard sucT iemporary relief or restraining order as it deems just and 
proper, and in likc^ manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting aside in whole or 
in jiart the ordc'r of the Board; and the findings of the Board as to the 
faet.s", il' supported bv evidence, .shall in like manner be conclusive. 

fg) The commencement of proceedings under subsection (e) or 
(f) of this section .shall not, unless specially ordered by the court, 
operate as a stav of the' Boards order. 

(h) When granting appropriate temporaiy relief or a restraining 
endfo-, or making and entering a decree enforcing, modifying, and 
tMiioreing as so modified or setting aside in whole or in part an order 
(4’ tlu' Board, as provided in this section, the jurisdiction of courts 
sitting in equit)' .shall not be limited by the Act entitled “An Act to 
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amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes, approved March 23, 
1932 ( U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

Investigatory Powers 

SEC. 11. For the purpose of all hearings and investigations, wliich, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10 — 

( 1 ) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated or 
proceeded against that relates to any matter under investigation or in 
question. Any member of the Board shall have power to issue siib- 
pena requiring the attendance and testimony of witnesses and the 
production of any evidence that relates to any matter under investiga- 
tion or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or die Supreme Court of 
the District of Columbia, within the jurisdiction of which said pc'r.s'on 
guilty of contumacy or refusal to obey is found or resides or transacts 
business, upon application by the Board shall have jurisdiction to issue 
to such person an order requiring such person to appear before the 
Board, its member, agent, or agency, there to produce evidence if so 
ordered, or there to give testimony touching the matter under invc’sti- 
gation or in question; and any failure to obey such order of the court 
may be punished by said court as a contempt thereof. 

(3) No person shall be e.xcused from attending and te.stifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of die Board, on the ground that 
the testimony or evidence required of him may tend to incriminate 
him or subject him to a penalty Or forfeiture; but no individual .shall be 
prosecuted or subjected to any penalty or forfeiture for or on account 
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of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify 
or produce evidence, except that such individual so testifying shall not 
be exempt from prosecution and punishment or perjury committed in 
so testifying. 

(4) Complaints, orders, and other process and papers of the Board, 
its mt'mber, agent, or agency, may be served either personally or by 
r{‘gistcrcd mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be served, 
I'hc \'erifk'd return by the individual so serving the same setting forth 
tlie manner of such service shall be proof of the same, and the return 
post office receipt or telegraph receipt therefor when registered and 
mailed or telegraphed as aforesaid shall be proof of service of the 
same. Witnesses summoned before the Board, its member, agent, or 
agency, shall be paid the same fees and mileage that are paid wit- 
nesses in the courts of the United States, and witnesses whose deposi- 
tions are taken and the persons taking the same shall severally be en- 
titled to the same fees as are paid for like services in the courts of the 
United States. 

( 5 ) All process of any court to which application may be made un- 
der this Act may be served in the judicial district wherein the de- 
fendant or other person required to be served resides or may be found. 

(6) The several departments and agencies of tlie Government, 
when directed by the President, shall furnish the Board, upon its re- 
fjuest, all records, papers, and information in their possession relating 
to anv matter ])efore the Board. 

SF!C. 12. Anv person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any of its agents or 
agejicies in tlie performance of duties pursuant to this Act shall be 
{)uni.s}u^d b\’ a fine of not more than $5, ()()() or by imprisonment for not 
more than one year, or both. 

Limitations 

.SKG. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

SlsC. 14. ^^4lere\'er the application of the provisions of section 7(a) 
f)f the National Industrial Recovery Act (U. S. C., Supp. VII, title 
15, sec. 707(a)), as amended from time to time, or of section 77B, 
paragraphs (i j and (m) of the Act approved June 7, 1934, entitled 
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“An Act to amend an Act entitled 'An Act to establish a uniform system 
of bankruptcy throughout the United States’ approved July 1, 1898, 
and Acts amendatory thereof and supplementary thereto” (48 Stat. 
922, pars. (1) and (m), as amended from time to time, or of Public 
Resolution Numbered 44, approved July 19, 1934 (48 Stat. 1183), con- 
flicts with the application of the provisions of this Act, this Act shall 
prevail: Provided, That in any situation where the provisions of this 
Act cannot be validly enforced, the provisions of such other Acts shall 
remain in full force and effect. 

SEC. 15. If any provision of this Act, or the . application of such 
provision to any person or circumstance, shall be held invalid, the re- 
mainder of this Act, or die application of such provision to persons or 
circumstances other than those as to which it is held invalid, shall not 
be affected thereby. 

SEC. 16. This Act may be cited as the “National Labor Relations Act.” 
Approved, July 5, 1935. 
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